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City Gommission Meeting
SUPPLEMENTAL MATERIAL 1

City Halt, Commission Chambers, 3'd Floor, 1700 Convention Center Drive
July 13, 2016

Mayor Philip Levine
Commissioner John Elizabeth Alemdn
Commissioner Ricky Arriola
Commissioner Michael Grieco
Commissioner Joy Malakoff
Com m issioner Kristen Rosen Gonzalez
Comm issioner Micky Steinberg

City Manager Jimmy L. Morales
City Attorney Raul J. Aguila
City Clerk Rafael E. Granado

Visff us at www.miamibeachfl.gov for agendas and video "streaming" of City Commission Meetings.

ATTENTION ALL LOBBYISTS

Chapter 2, Article Vll, Division 3 of the City Code of Miami Beach entitled "Lobbyists" requires the
registration of all lobbyists with the City Clerk prior to engaging in any lobbying activity with the City
Commission, any City Board or Committee, or any personnel as defined in the subject Gode
sections. Copies of the City Code sections on lobbyists laws are available in the City Clerk's office.
Questions regarding the provisions of the Ordinance should be directed to the Office of the City
Attorney.

SUPPLEMENTAL AGENDA

G7 - Resolutions

C7L A Resolution Accepting The Recommendation Of The City Manager To Reject All Proposals
Received, Pursuant To Request For Qualifications (RFO) No.2016-107-WG For Hosted
Automatic Call Distribution Services; And, ln The Alternative, Accepting The City Manager's
Recommendation To Waive, By A 5/7th Vote, The Competitive Bidding Requirement, Finding
Such Waiver To Be ln The Best lnterest Of The City, And Authorizing The Administration To
Enter lnto Direct, Simultaneous Negotiations With AT&T Corp And Unify, lnc, Respectively, For
Hosted Automatic Call Distribution Services; And Further Directing The Administration To
Submit The Final Negotiated Agreement To The Mayor And City Commission For Approval.

(ProcuremenUFinance)
(Revised Memorandum & Resolution)
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C7 - Resolutions

C7f A Resolution Approving And Authorizing The City Manager To Execute A Landlord Waiver,
Substantially ln The Form Attached To This Resolution, ln Favor Of Bank Of America, lnvolving The
Lease Agreement Between The City (Landlord) And The Miami City Ballet, lnc. (Tenant) For The
Building Located At 2200 Liberty Avenue, Miami Beach, Florida (Premises); Said Waiver
Subordinating The City's Statutory Lien Rights Against The Personal Property ln The Premises (ln
The Event Of A Default Under The Lease); nnO Which Waiver ls Being Required By Bank Of
America, As Security For A Revolving Line Of Credit, Having A Limit Of $1 ,500,000, Which ls Being
Secured By The Tenant's Collateral, Which lncludes The Personal Property ln The Premises.

(Tourism, Culture & Economic Development)
(Resolution & Attachment)

R5- Ordinances

RSR An Ordinance Amending The Miami Beach Human Rights Ordinance (Ordinance No. 2010-3669), By
Amending Chapter 62, Entitled "Human Relations," By Amending Article ll, Entitled "Discrimination,"
By Amending Divisions 1-4, Entitled "Generally," "Administration," "Regulations," And "Exceptions," By
Amending Sections 62-31, Entitled "Definitionsi'62-33, Entitled "Purpose; Declaration Of Policy;" 62-
37, Entitled "Duties And Powers;" 62-59, Entitled "lnformation On Complaint;" 62-86, Entitled
"Discrimination ln Employmenli' 62-87, Entitled "Discrimination ln Public Accommodations;" 62-88,
Entitled "Discrimination ln Housing;" 62-88.1, Entitled "Discrimination ln Public Services;" 62-90,
Entitled "Municipal Facilities;" 62-91, Entitled "Municipal Funds;" 62-111 , Entitled "Employment;" And
62-112, Entitled "Housing;" To Amend The Protected Classes Within The Ordinance To lnclude The
Following Categories: Ancestry, Height, Weight, Domestic Partner Status, Labor Organization
Membership, Familial Situation, And Political Affiliation; And By Amending Sections Those Same
Additional Categories And To Provide That The Human Rights Ordinance Shall Apply To Actual And
Perceived Membership ln A Protected Class;And Providing For Repealer, Severability, Codification,
And An Effective Date. First Readinq

(Sponsored by Commissioner John Elizabeth Alemdn)
(Office of the City Attorney)

(Memorandum & Resolution)

R7 - Resolutions

R7K A Resolution Authorizing A Change Order To The Purchase Order lssued To David Mancini And
Sons, lnc. (DMSI), Under The 63rd Street Water Main Replacement Project Awarded Under The
NJPA Agreement With Gordian Group, Pursuant To Contract FL-MDSAU06-052014-DMS, ln The
Amount Of $101 ,287 .58,|n Order To Provide Expanded Traffic Control Services For Traffic Flow ln
The Area During The Execution Of The Work, Of Which $40,107.58 Shall Be Payable From The
Project Contingency, And The Balance Of $61,180.00 Shall Be Payable From Account424-2759-
069357 Entitled "63'd Street 16" Water Main."

(Public Works)
(Memorandum & Resolution)
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R7 - Resolutions

R7X A Resolution Accepting The Recommendation Of The Finance And Citywide Projects Committee
(FCWP), And Approving A Ninety (90) Day Pilot Program For The Televising Of Special Master
Hearings For Short-Term Rentals; And Authorizing The City Manager To Direct The Communications
Department To Televise The Special Master Hearings Pertaining Solely To Short-Term Rental
Violations Cited Pursuant To Sections 142-109,142-905 And 142-11 1 1 Of The Miami Beach Code Of
Laws And Ordinances For The Duration Of The Pilot Program Of Ninety Days.

(Sponsored by Commissioner John Elizabeth Alem5n)
(Legislative Tracking: Code Compliance/Office of the City Attorney)

(Revised Memorandum & Resolution)
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Gondensed Title:
A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, ACCEPTING
THE RECOMMENDATION OF THE CITY MANAGER TO REJECT ALL PROPOSALS RECEIVED, PURSUANT TO
REQUEST FOR QUALIFTCATTONS (RFO) NO. 2016-107-WG FOR HOSTED AUTOMATIC CALL DTSTRTBUTION
SERVICES; AND, lN THE ALTERNATIVE, ACCEPTING THE CITY MANAGER'S RECOMMENDATION TO WAIVE, BYA
5/7THS VOTE, THE COMPETITIVE BIDDING REQUIREMENT, FINDING SUGH WAIVER TO BE IN THE BEST
INTEREST OF THE CITY, AND AUTHORIZING THE ADMINISTRATION TO ENTER INTO DIRECT, SIMULTANEOUS
NEGOTIATIONS WITH AT&T CORP AND UNIFY, INC, RESPECTIVELY, FOR HOSTED AUTOMATIC CALL
DISTRIBUTION SERVIGES; AND FURTHER DIRECTING THE ADMINISTRATION TO SUBMIT THE FINAL
NEGOTIATED AGREEMENT TO THE MAYOR AND CITY COMMISSION FOR APPROVAL.

COMMISSION ITEM SUMMARY

Item Summary/Recommendation :

On April 13,2016, the City Commission approved the month-to-month extension with lnktel Contract Solutions, LLC (lnktel),
for call center services until such time as the Finance and Emergency Management Departments are prepared to bring the
contracted services in-house; and further authorized the issuance of RFQ 2016-107-WG to seek statements of
qualifications from firms to provide hosted automatic call distribution services for the City of Miami Beach.

The RFQ was released on April 21 ,2016, with a proposal due date of June 3, 2016. Two (2) addenda were issued. The
Procurement Department issued bid notices to 598 firms utilizing ww.publicpurchase.com. Fifty nine (59) prospective
bidders accessed the advertised solicitation. The RFQ sought statements of qualification from firms to provide hosted
automatic call distribution services for the City of Miami Beach.

The RFQ resulted in the receipt of statement of qualifications from AT & T Corp. and Unify, lnc.

AT & T Corp. was deemed non-responsive for failure to meet the requirements of the RFQ, including submission of
verifiable information documenting compliancewith the minimum qualification requirements. The proposerfailed to provide
three (3) references for which hosted automatic call distribution services have been provided within the last five (5) years.

The remaining proposal from Unify, lnc., was initially deemed to be responsive and, therefore, was submitted to the
Evaluation Committee for review and scoring. The Evaluation Committee scored the proposal submitted by Unify low
because the proposal did not include a third-party hosted system as requested by the RFQ.

RECOMMENDATION
After reviewing the proposals received and the results of the evaluation process, as well as the importance of the timely
implementation of the required services to assist the City in bringing in house the call center services currently outsourced
to a contractor, the City Manager recommends that the Mayor and City Commission of the City of Miami Beach, Florida,
approve the Resolution to: reject all proposals received, pursuant to Request for Qualifications (RFQ) No. 2016-107-WG,
for Hosted Automatic Call Distribution Services; and authorizing the Administration to enter into direct, simultaneous
negotiations with AT&T Corp., and Unify, lnc., to secure the most favorable agreement for the City in the most expeditions
manner, waiving, by a 5/7ths vote, the competitive bidding requirements, finding such waiver to be in the best interest of the
City; and further directing the Administration to submit the final negotiated agreement to the Mayor and City Commission for

t.

Advisorv Board Recommendation:

Financial lnformation:
Source of Funds: Amount Account
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g MIAMIBEACH
City of Miomi Beoch, 1700 Convention Center Drive, Miomi Beoch, Florido 33139, www.miomibeochfl.gov

COMMISSION MEMORANDUM

TO: Mayor Philip Levine and Members o the City Co

FROM: Jimmy L. Morales, City Manager

DATE: July 13,2016

SUBJECT: A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY OF
MIAMI BEACH, FLORIDA, ACCEPTING THE RECOMMENDATION OF THE CITY
MANAGER TO REJECT ALL PROPOSALS RECEIVED, PURSUANT TO REQUEST FOR
QUALTFTCATTONS (RFO) NO. 2016-107-WG FOR HOSTED AUTOMATTC CALL
DISTRIBUTION SERVICES; AND, lN THE ALTERNATIVE, ACGEPTING THE CITY
MANAGER'S RECOMMENDATION TO WAIVE, BY A 5/7THS VOTE, THE GOMPETITIVE
BIDDING REQUIREMENT, FINDING SUCH WAIVER TO BE IN THE BEST INTEREST OF
THE CITY, AND AUTHORIZING THE ADMINISTRATION TO ENTER INTO DIRECT,
SIMULTANEOUS NEGOTIATIONS WITH AT&T CORP AND UNIFY, INC, RESPECTIVELY,
FOR HOSTED AUTOMATIC CALL DISTRIBUTION SERVICES; AND FURTHER
DIRECTING THE ADMINISTRATION TO SUBMIT THE FINAL NEGOTIATED AGREEMENT
TO THE MAYOR AND CITY COMMISSION FOR APPROVAL.

ADMIN ISTRATION RECOMM ENDATION
Adopt the resolution.

FUNDING
The annual cost associated with the hosted automatic call distribution services is subject to
the funds availability approved through the City's budgeting process.

BACKGROUND
On April 13,2016, the City Commission approved the month-to-month extension with lnktel
Contract Solutions, LLC (lnktel), for call center services until such time as the Finance and
Emergency Management Departments are prepared to bring the contracted services in-
house; and further authorized the issuance of RFQ 2016-107-WG to seek statements of
qualifications from firms to provide hosted automatic call distribution services for the City of
Miami Beach.

RFQ PROCESS
TheRFQwasreleasedonApril 21 ,2016,withaproposal duedateofJune3,2016. Two(2)
addenda were issued. The Procurement Department issued bid notices to 598 firms utilizing
ww.publicpurchase.com. Fifty nine (59) prospective bidders accessed the advertised
solicitation. The RFQ sought statements of qualification from firms to provide hosted
automatic call distribution services for the City of Miami Beach.

The RFQ resulted in the receipt of statement of qualifications from AT & T Corp. and Unify,
lnc.

The proposal from AT & T Corp. was deemed non-responsive for failure to meet the
requirements of the RFQ, including submission of verifiable information documenting
compliance with the minimum qualification requirements. The proposer failed to provide three
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(3) references for which hosted automatic call distribution services have been provided within
the last five (5) years.

The remaining proposal from Unify, lnc., was initially deemed to be responsive and, therefore,
was submitted to the Evaluation Committee for review and scoring. The results of the
Evaluation Committee process are noted in the table below. The Evaluation Committee scored
the proposal submitted by Unify low because the proposal did not include a third-party hosted
system as requested by the RFQ.

Scores are based on a possible 100 point maximum.

CITY MANAGER'S DUE DILIGENCE
After reviewing the proposals received and the results of the evaluation process, as well as the
importance of the timely implementation of the required services to assist the City in bringing
in house the call center services currently outsourced to a contractor, the City Manager
recommends that the Mayor and City Commission of the City of Miami Beach, Florida,
approve the Resolution to: reject all proposals received, pursuant to Request for Qualifications
(RFO) No. 2016-107-WG, for Hosted Automatic Call Distribution Services; and authorizing the
Administration to enter into negotiations with AT&T Corp., and Unify, lnc., to secure the most
favorable agreement for the City in the most expeditions manner, waiving, by a 5/7ths vote,
the competitive bidding requirements, finding such waiver to be in the best interest of the City;
and further authorizing the Mayor and City Clerk to execute an agreement.

The City, through the RFQ, attempted to seek competition for the automated hosted call center
services, which will allow City staff to effectively manage the current volume received by the
Call Center. Unfortunately, one proposal received was non-responsive to the RFQ and the
other did not provide the requested services. Due to the importance of implementing the Call
Center in a timely fashion, I do not believe it is prudent or effective to issue a new RFQ. For
this reason, I recommend pursuing the option to negotiate with available service providers as
quickly as possible. Because of the time sensitivity of this project, as well as the fact that there
is no City Commission meeting in August, I am also recommending that, as quickly as
negotiations with the firm deemed to be in the best interest of the City can be completed, the
Mayor and City Clerk be authorized to execute the Agreement. Prior to execution, the final
proposed agreement will be distributed to the Mayor and City Commission via a Letter to
Commission (LTC) seeking your review and comments.

CONCLUSION
The Administration recommends that the Mayor and City Commission of the City of Miami
Beach, Florida, approve the resolution accepting the recommendation of the City Manager, to
reject all proposals received pursuant to Request for Qualifications (RFO) No. 2016-107-WG
for hosted automatic call distribution services; and, in the alternative, accept the City
Manager's recommendation to waive, by a 5/7ths vote, the competitive bidding requirement,
finding such waiver to be in the best interest of the City, and authorize the Administration to
enter into direct, simultaneous negotiations with AT&T Corp. and Unify, lnc., respectively, for
hosted automatic call distribution services; and further direct the Administration to submit the
final negotiated agreement to the Mayor and City Commission for approval.

JLM/MT/AW/AD/WG
T:\AGENDA\20 1 6\J uly\Procurem ent\RFQ 20 1 6-1 07-WG Hosted ACD - Mem o.doc
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Unify, lnc. 65 75 40 55
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY OF
MIAMI BEACH, FLORIDA, ACCEPTING THE RECOMMENDATION OF THE
CITY MANAGER TO REJECT ALL PROPOSALS RECEIVED, PURSUANT TO
REQUEST FOR QUALTFTCATTONS (RFQ) NO. 2016-107-WG FOR HOSTED
AUTOMATIC CALL DISTRIBUTION SERVICES; AND, lN THE ALTERNATIVE,
ACGEPTING THE CITY MANAGER'S RECOMMENDATION TO WAIVE, BY A
5/7THS VOTE, THE COMPETITIVE BIDDING REQUIREMENT, FINDING SUCH
WAIVER TO BE !N THE BEST INTEREST OF THE CIry, AND AUTHORIZING
THE ADMINISTRATION TO ENTER INTO D!RECT, SIMULTANEOUS
NEGOTIATIONS WITH AT&T CORP AND UNIFY, INC, RESPECTIVELY, FOR
HOSTED AUTOMATIG CALL DISTRIBUTION SERVIGES; AND FURTHER
DIRECTING THE ADMINISTRATION TO SUBMIT THE FINAL NEGOTIATED
AGREEMENT TO THE MAYOR AND CITY COMMISSION FOR APPROVAL.

WHEREAS, on April 13, 2016, the Mayor and City Commission approved the issuance
of RFQ 2016-107-WG for Hosted Automatic Call Distribution Services; and

WHEREAS, Request for Qualifications (RFO) No. 2016-107-WG (the RFQ) was
released on April 21,2016; and

WHEREAS, on June 3, 2016, the City received statements of qualifications from AT & T
Corp. (AT&T) and Unify, lnc. (Unify); and

WHEREAS, the proposal for AT&T was deemed non-responsive for failure to meet the
minimum requirements of the RFQ; and

WHEREAS, the remaining proposal, from Unify, was submitted to the Evaluation
Committee for review and scoring; and

WHEREAS, the Evaluation Committee scored the proposal submitted by Unify low
because the proposal did not include a third-party hosted system, as requested by the RFQ;
and

WHEREAS, the City Manager reviewed the proposals received, the results of the
evaluation process, and the importance of the timely implementation of the required services to
assist in bringing in-house the call center services currently outsourced; and

WHEREAS, the RFQ only produced two proposers, and in light of the need to implement
the call center in a timely fashion, the City Manager recommends rejecting all bids received
pursuant to the RFQ, and waiving, by 5/7ths vote, the competitive bidding requirement, so that
the Administration may enter into negotiations with AT&T and Unify, in an effort to secure the
most favorable agreement for the City in the most expeditious manner.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAM! BEACH, FLORIDA, that the Mayor and City
Commission hereby accept the recommendation of the City Manager to reject all proposals
received pursuant to Request for Qualifications (RFO) No. 2016-107-WG for hosted automatic
call distribution services; and, in the alternative, accept the City Manager's recommendation to
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waive, by a 5/7ths vote, the competitive bidding requirement, finding such waiver to be in the
best interest of the City, and authorize the Administration to enter into direct, simultaneous
negotiations with AT&T Corp. and Unify, lnc., respectively, for hosted automatic call distribution
services; and further direct the Administration to submit the final negotiated agreement to the
Mayor and City Commission for approval.

PASSED AND ADOPTED this

ATTEST:

RAFAEL E. GRANADO, CITY CLERK PHILIP LEVINE, MAYOR

day of 2016.

+ltlrt
a-

Dote

T:\AGENDAV0l6Uuly\Procurement\2O'16-107-WG RFQ Hosted Automatic Call Distribution Services\RFQ 2016-107-WG Hosted
ACD - RESO.doc
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY OF MIAMI
BEACH, FLORIDA, APPROVTNG AND AUTHORIZING THE CITY MANAGER TO
EXECUTE A LANDLORD WAIVER, SUBSTANTIALLY IN THE FORM ATTACHED
TO THIS RESOLUTION, IN FAVOR OF BANK OF AMERICA, INVOLVTNG THE
LEASE AGREEMENT BETWEEN THE CITY (LANDLORD) AND THE MIAMI CITY
BALLET, lNC. (TENANT) FOR THE BUTLDING LOCATED AT 2200 LIBERTY
AVENUE, MIAMI BEACH, FLORIDA (PREMISES); SAID WAMR SUBORDINATING
THE CITY'S STATUTORY LIEN RIGHTS AGAINST THE PERSONAL PROPERTY IN
THE PREMISES (IN THE EVENT OF A DEFAULT UNDER THE LEASE); AND
WHICH WAIVER IS BEING REQUIRED BY BANK OF AMERICA, AS SEGURITY
FOR A REVOLVING LINE OF CREDIT, HAVING A LIMIT OF $1,5OO,OOO, WHTCH IS
BEING SECURED BY THE TENANT'S COLLATERAL, WHIGH INCLUDES THE
PERSONAL PROPERTY IN THE PREMISES.

WHEREAS, Miami City Ballet was founded in 1985 and has grown to maturity and national
acclaim while headquartered in the City of Miami Beach where it has been located for more than
thirty years; and

WHEREAS, the City and the Miami City Ballet, lnc. (MCB) executed a ground lease, dated
April 13, 1994, as amended (the Ground Lease), and pursuant to said Ground Lease, the City
initially contributed $2.5 Million Dollars, as well as public land located at 2200 Liberty Avenue,
Miami Beach, Florida, toward the cost of the MCB studio facility and improvements therein (the
Building), which was designed, constructed, owned, operated and maintained by the MCB under
the terms of the Ground Lease; and

WHEREAS, in an effort to assist the Ballet with serious financial problems it had encountered,
and to continue to house the MCB headquarters in the City of Miami Beach, on September 21,
2005, the Mayor and City Commission, adopted Resolution No. 2005-26017, and the Chairman
and Members of the Miami Beach Redevelopment Agency adopted a companion Resolution No.
518-2005, ratifying a term sheet containing agreed upon terms, which provided, in material part,
for the City's purchase of the Building from MCB, in the amount of $5.24 Million Dollars; and
further authorized the City to negotiate with MCB a long term lease agreement of the Building and
improvements contained therein (the Premises), following the purchase of the Building; and

WHEREAS, on February 8, 2006, the Mayor and City Commission adopted Resolution 2006-
26125, approving the execution of the Lease Agreement (the Lease) between the City, as
landlord, and MCB, as Tenant, dated February 9, 2006, for the lease of the Premises, consisting
of a 63,000 square foot facility, containing administrative offices, a school, studio space, and a gift
shop; and

WHEREAS, the Lease has an initial term of forty (40) years and sixty{hree (63) days,
commencing on February 9, 2006, with four possible separate renewal options (the first three
options for fifteen (15) years each and the fourth of fourteen (14) years), subject to meeting certain
Renewal Conditions; and

WHEREAS, in order to ensure future funding for the maintenance and capital improvements of
the Premises, Section 6 of the Lease requires MCB to pay the City, as additional rent, funds (the
Funds) which are owned, held and disbursed by the City in sub-accounts for maintenance and
capital improvements; and

Agenda ltem
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WHEREAS, in 1986, its first performance season, the Miami City Ballet had a budget of
$1,000,000, a troupe of 19 dancers and a handful of staff, and today, in its 31st season, the MCB
has grown to a budget of more than $16.5 Million and includes the a troupe of 52 dancers, 1,200
students (as young as three), and more than 85 administrative and artistic staff members who
provide support the MCB and School; and

WHEREAS, Miami City Ballet earns seasonal revenue and is in need of a revolving line of
credit to cover operating expenses during its slower periods; and

WHEREAS, in order to secure a line of credit, in the amount of $1,500,000, Bank of America
(BOA) is requiring a Landlord Waiver, substantially in the form attached to this Resolution as
Exhibit A; and

WHEREAS, pursuant to the Landlord Waiver, the City would be agreeing to subordinate it's
interest in the MCB's personal property (the City's statutory lien rights against MCB's personal
property in the Premises), in the event of a default by MCB under the Lease; and

WHEREAS, the Landlord Waiver additionally provides: (1) clarification that that the City is not
subordinating its interest to its property, and more particularly, the following: (i) fixtures and
improvements contained in the Premises, (ii) the Lease, or (iii) the maintenance and capital
improvement Funds; (2) BOA with a right of entry to the Building in the event MCB defaults under
the loan documents; (3) lndemnifies the City when entering the Building; and (4) requires notice to
the City along with a thirty (30) day cure period before exercising its rights against the Collateral.

NOW, THEREFORE, BE IT DULY RESOLVED THAT THE MAYOR AND CITY COMMISSION
OF THE CITY OF MIAM! BEACH, FLORIDA, that the Mayor and City Commission hereby
approve and authorize the City Manager to execute a Landlord Waiver, substantially in the form
attached to this Resolution, in favor of Bank of America, involving the Lease Agreement between
the City (Landlord) and the Miami City Ballet, lnc. (Tenant) forthe building located at2200 Liberty
Avenue, Miami Beach, Florida (Premises); said waiver subordinating the City's statutory lien rights
against the personal property in the Premises (which Landlord would have in the event of a default
under the lease); and which waiver is being required by Bank of America, as security for a
revolving line of credit, having a limit of $1,500,000, which is being secured by the Tenant's
collateral, which includes the personal property in the Premises.

PASSED and ADOPTED this day of 2016.

ATTEST:

Rafael E. Granado, City Clerk Philip Levine, Mayor

APPROVED AS TO
T:\AGENDA\2016Uune\TCED\SSCC - New Leases\SSCC Lease Agreements - SFSIA RESO.docx FORM & LANGUAGE
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BankofAmerica ?
LANDLORD WAIVER

The undersigned has an interest as owner of certain real property commonly known as 22OO Liberty
Avenue, Miami Beach, Florida, including a building ("Building") having 63,000 square feet, together with
all improvements and fixtures located thereon (the "Real Property"), and has leased the Building
togerther with all improvements and fixtures (the "Premises") to Borrower (as defined below) pursuant to
that certain Lease Agreement, dated as of February 9, 2006 (the "Lease"), as more particularly described
in the Lease' a copy of which is attaehed hereto as Exhibit "A" 

,,r,r,,r,ririi11.,

Bank of America, N.A. (the "Bank") has extended certain financial accommodations to Miami City Ballet,
lnc., a Florida not-for-profit corporation (the "Borrower") and, as security therefore, the Borrower has
executed one or more finance agreements, consisting of a Loan Agreement and Promissory Note for a
revolving line of credit, in an amount not to exceed $1,500,000, and security agreements, consisting of a
Security Agreement and a UCC-1 Financing Statement (collectively, the "Loan Documents"), granting to
the Bank a security interest in and to the Borrowe/s collateral, as described in the security agreements
(the "Collateral"). A copy of the Security Agreement and UCC-1 Financing Statement are attached hereto
and incorporated herein by reference as Exhibit "B". , .,;,,. .,:,r 

':: 
,

ln order to induce the Bank to extend credit to the Bor6*er, and in consideration of such extension of
credit, the undersigned agrees as follows, subject to the terms and conditions set forth in this Landlord
Waiver:

1. Notwithstanding anything to the contrary in the Loan Documents, the following shall be excluded
from the definition of Collateral under the Loan Documents as it pertains to the Lease and
Premises, and shallbeclarified herein as "Landlord's Property": (1) the Premises; (2) the Lease;
(3) all Fund accounts owned and held by Landlord (as defined in Section 6 of the Lease); ( ) ali
current or future improvementi:to the Premiies; (5) all Fixtures (as defined under Florida Statutes
Section 679.1021(1)(00) and the security agreements), including fixed trade fixtures; and (6) any
other improvements, equipment, machinery and appurtenances which are essential to maintain a
secure.lian$:.habitable environment for legal occupancy of the Premises, which may include, but
gml,nd::'tim'it- to: (i) air conditioning/heating gystim equipment, (ii) elecirical equipment, such as
'lighting fixtures, switches, and electrical outlets; (iii) plumbing equipment; (iv) interior and exterior
doors and windows; (v) flooring and trim; (vi) networking and telephone cabies; (vii) all bathroom
fixtures, including cabinetry, ahdt.r,plumbing fixtures (sinks and toilets); (viii) kitchen fixtures
(including cabinetry and plumbing fixtures (sinks and related attachments), all of which shall be
consideredr:q part of the Premises. The Borrower's Collateral, with respect to the Premises shall
be limited'to:lBorrower's personal property and unaffixed trade fixtures, which are not defined as
Landlord's Pnoperty herein (hereinafter referred to as "Borrower's Personal Property").

2. The Borrower's Personal Property shall be deemed to be personal property and shall not be
considered a part of the Real Property. To the extent the undersigned has any interest in or lien
on Borrower's Personal Property, the undersigned hereby subordinates such interest or lien to
the security interest which the Bank now has or may hereafter acquire in Borrower's Personal
Property.

3. The undersigned consents to the Bank, its agents, employees and invitees entering upon the
Real Property for the purpose of removing Borrower's Personal Property; provided, however, that
the Bank has sent Notice to the Landlord and Landlord's agent is permitted to be present during
the removal of Borrower's Personal Property, and Bank shall repair any physical damage to the
Real Property caused by its removal of the Personal Property.

4. The Bank shall and does hereby indemnify, defend and hold harmless the undersigned against
and from any and all claims, demands, losses, liabilities, obligations, suits, damages, penalties,
costs, charges and expenses, including, without limitation, reasenAbjejllel[eys' fees and other

EXHIBIT

TtPage 1 of6
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5.

6.

professional fees (if and to the extent permitted by law), that may be imposed upon, incurred by,
or asserted against the undersigned or the Real Property, which arise from the Bank's entry upon
the Real Property or its efforts to protect, control, take control of or dispose of Borrower's
Personal Property; provided, however, that the Bank shall not indemnify the undersigned for
losses resulting directly from the undersigned's breach of this Agreement, gross negligence or
intentional misconduct.

The Bank agrees to provide Landlord with copies of all notices of default for any default by
Borrower under the Loan Documents, and shall permit the City of Miami Beach, at its sole
option and discretion (and without an obligation to do so), t6.cure any defaults under the Loan
Documents within thirty (30) days written notice ("Notice") of said default.

All notices to the Bank and City of Miami Beach shallbe sent to the following address:

Bank of America, N.A.
Doc Retention
NC1-001-05-13
One lndependence Center
101 North Tryon St, Charlotte, NC 28255-0001

':l ll.:'.

City of Miami Beach '. ,,.,,'il'tii,,,;.r,.

L700 Convention Center Drive
Miami Beach, Florida 33139
Attention: City Manager

with a copy to: ,,,i.,,.:,, ii,.lll

City of Miami Beach

17O0r.Cgryentio n Ce nteri:Drfre
Miami Beach, Florida 33139
Attention: City Attorney

Neither Borrower nor the Bank shall be allowed to conduct any public or liquidation sale in, on or about
the Premises or the Real Property without the undersigned's prior written consent, which may be granted
or denied in the un(plsigned'i sole discretion.

Except to tnel"extent that any law of the United States may apply, this Agreement shall be
governed and interpreted according to the laws of Florida, without regard to any choice of law, rules or
principles to the contrary. The exclusive venue for any litigation arising out of this Agreement shall be
Miami-Dade County, Florida, if in State Court, and the U.S. District Court, Southern District of Florida, if in
Federal Court. Nothing in this paragraph shall be construed to limit or otherwise affect any rights or
remedies of the Bank under federal law.

Page 2 of 6

14



Dated: July 13, 2016

ATTEST:

City Clerk

ACKNOWLEDGED AND AGREED TO:

CITY OF MIAMI BEACH, FLORIDA

Print Name:
Title:

By:

By:

The"Bank:
. 4.:a:,

BAN.K OF AMERICA, N.A.,
a national banking association

Print Name:
Tifle:
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Exhibit A
Lease
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Exhibit B
Security Documents
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Exhibit A
Lease

(See Attached)
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LEASE AGREEMENT

THIS LEASEAGREEMENT(this "Lease')ismadeand enteredinto this thdayofFebnrary,
2006 (the'!ffeg!!ye.fu!9'), by and between the CITy OF'MIAMI BEACH, a Florida municipal
corporation ("ggf' or "Lggdlgld'), drd MIAMI CITY BALLET,INC, a Florida not-for-profit
corporati on ("Tenanf ').

1. Leased Premises, Landiord, in orderto create a significant educational and cuifua1

facilityfortheuse and enjoyment ofthegeneral putlic and for andin oonsideration ofthecovenants,
conditions and agreeme,nts to be kept and performed by Teoant, hereby leases, lets and demises to
Te,uaat, andTenantherebyleases anrihires fromLandiord, tlose certainprerrises, looated intheCily
of Mami Beach, Florida, a:rdmore fully described as follows:

thebuilding located at2200 LibertyAvenue, Miarni Beac1, Florida,
encorrpassing approximateiy Sixty Three Thousand (63,000) squffe
fee! together with all improvemeirts and fixh:res located therein (the

'@[ldigg) (the Building and all improvements and fixtr:res are

hereinafter collectively referred to as the 'I€Eggd .hgmiggg'). The

Building is located on that certain parcei of real proper legally
described on Exhibit A attached hereto and maale a part hereof (the

"-Le{rd); provided, howevr, the Laud does not constitute a part of
the Leased Prsmises and no lease rights or other rights in and to the

Land are gantgd to TEnant pursuart to this Lease.

Term.

. 2.7 . Initiai Temi. The initial term of this Lease shall be forlry (40) years and sixty-

three (63) days (the"InitialTsEn') commencingonFebruary9,T006(the "CommencementDate )
and ending onApril L2,2046 (the "Expitg[i9n-Uete").

2.2. Renewal Option. Landlord shall provide Tenant four separate options (each, a

'Bengyd !ptiog") to extend the term ofthis Lease for additional tern'r(s) (each, a "lRenewal Term')
of fifteem (15) years eaoh (as to each of the first three Rmewal Terms) aad one (1) aclditional te'rrr of
fourteen (14) years (as to the foruth Renewal Term), undff the same teffins aod conditions of this
Lease as are applicable during the Initial Term; provid"ed, howover, each Renewal Option shall be
available only if Tenant has satisfied the Renewal Conditions as specified in Section 2.3 below.

Teiiant shall exercise a Renewal Option by delivering written notice of such exersise to Landlord not
more than twenty-four (24) months norff:ss than twelve (12) months prior to the end of the then

current Lease Teml If a Renewal Optionis properly exercised by Tenant, the Renewal Term shall

commence at the expiration of thsn cunent Ter:rr of the Leass and shall expire at the end of fifteen
(15) years thereafter (fourteen (14) years in the case of the last Renewal Tenrr). If Tenant is not
entitled to, or fails to, timely exercise a Renewal Option, Tenant shall have no n:rther rights to renew

theTerm ofthis Lease, (The l:ritial Tenn, togethsrwith anyRenewal Tgrm, is sometimeshereinafter

reforred to collectiveiy as the "Lerm").
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2.3. Renewal Conditions. Teuaat shall not be entitled to exercise a Renewal
Option at any time when (a) Tenant is in default undel' anyprovisions ofthis Lease, or (b) Tenant has
ceased to operate as a not-for-profit regional baIlet company with a full schedule ofperformances,
Any attempt byTeuant to exeroise a Renewal Option duringthe occw"rmce of anyevent described in
(a) or 0) shall be void and ofno force or effect. If Tenantproperly exercises aRenewal Option but
any event described in (a) or p) exists at the time the Renewal Term would otherwise oommence,
Landlord may at its option declare the exercise of the Renewal Option void, in which case the Lease
shall teminate as if the Renev,,al Option had not been exercised.

3.1 . Base Rent. For the Term of the Lease, Tenant sirali pay Landiord a nominai
amual rent forthe Leased Premises of One Dollar ($ 1 .00) (the 'Eese,-Bent"), which shall be payable
i:r advance without demand, commencing on the Commearcement Date and thereafter ou the first day
ofeachLoaseYear. o'LeaseYeat''shallmeaneachconsecufivetwelve(12)caiendarmonthperiodof

the Initial Terrn, aud of each Renewal Te,r:n, if applicable, commencing on the Commsncernent
Date; provided, however, that the first Lease Year shall include the partial month of Febru ary 20A6
plus the following twelve (12) caleudarrnonths. TheBase Rent and all other amounts duehseunda
shall be paid to Landlord in legal tender of the United States of A:nerica at the office of Landlord
designatedin Section4 or at such otherplace as Laadlord shall from timeto time designatebynotice
ir writing.

3.2. Additional Rent. In addition to the Base Rent as set forth in Section 3.1,
Tenant sball also pay to Landlord as Additional Remt the following:

3.?.1. Taxes: trmpositions. Tenant shall be responsible for all PropertyTax
Payments, Taxes and Impositions (as such terms are hereafter defined). The parties
anticipate that the Building is ta:< exernpt; however, in the event that any Properfy Ta>c

Payment or aay lmposition is required in connection with the Irased Premises, Tena:rt shall
be soiely responsible for such pqno.ent.

3.2.2. OperatinEExpensgs. Tenant shall pay all costs and expenses related to
the ownersHp, mainteaanoo and operation of the Leased Premises except as otherwise
specifically provided herein (thereby leaving all rents owed by Tenant hereunder as an
absolutely net return to Landlord)

3,2.3. Conkib.utions-to Fund. Tenant shall pay as and when due ali
contributions required by Section 6.i.

3.2.4. Other Amounts. Tenant shall also pay when due all other arnounts
required by this Lease.

Tenanl shall pay ail Base Rent and Additionai Rent, and other charges aad expenses
in connectiol withthe Leased Premises throughout the Term, without abatemen! deduction
or setoff.

3. Rent.

a
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3,3. Sales Tax. Tenant shail also pay dl applicable sales and use ta,x now or
hereafter prescribed by state, federal or local law, concurrent with aaypayrnmt dua hereunder by
Tenant.

4. IocationforPayments. Allrentsandotherpa)me,ntsduehsreund€rshallbepaidto
Landlord at the following address:

Cityof Miauri Beach
Finance Deparfunent

c/o Revenue Supervisor
1700 Convention Ce,nter Drive
Miami Beach, Elorida 33139

5. Use and Possession of,Leased Premises.

5,1. Pq-rmitted Uses. Tenant shall use the Leased Premises solely aad exclusiveiy
as theheadquarters forits not-for-profitregional ballet coupany, Suoh uses shall i:rcluale onlythe
following(the'@'):

(i) dance studio;

(ii) dance school;

(iil) daace museum;

(iv) practice rooms;

(v) performance halls;

(vi) Tenant'sadministrafiveoffices;

(vii) as uses ancillary to those qpecifie.d in (r-(v, above, a cafeteria for
Teaaat's employees aad a small cafe;

(viii) as ancillaryuses, from time to timo, as a site for receptions and other

. similar events;

(i*) as an anoiilary usq from time to time as a site for filming
commercials, photo shoots, orchestra and other rehearsals for a fee,

as a meaDs of producing income to support Tena:fi's regional ballet
company;

(x) as auci1laryuses, for Miami CityBallet's wardrobe shop, wardrobe
storage area and production of6ces; and

(x1) as ancillary uses from time to time, for altemative type of classes

including yoga, martial arts and other related exercise classes.

445940 8.DOC
-3 -
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No other uses shall be permitted without the prior written approval of Landlord (acting by and
ihrough the City Manager), which approval may be granted or withheld in Landiord's sole and

absolute discretion. Any such otheruse whioh Landlord approves must, however, be in accordance
with (i) the Articles of Incorporation and other charter documents of Tenant, (ii) all laws aad
regulations applicable to not-for-profit entities, and (iii) all ad valorem tax exempt uses ofproperfy
under Chapter 196, Florida Statutes.

5 .2. Other Uses Prohibited. Ttre Leased Premises shall be used by Tenant during
the Term of thrs Lease only for the Permitted Uses specified in Section 5.1 and for the purposes
specified in Section 33 below, and for no other purposBs or uses whatsoever, The kased Pre,mises

shall never be used for a for-profit businoss or enter-nrise (except, however, that (i) those uses
conternplated under Section s.l(viii) may involve for-profit entities, and (ii) the caf6 rvhich is a
Permitted Use under Section 5.1 may be a for-profit entity so long as Landlord, acting by and

tlrough the City Manager, has approved the caf6 operator, in writing, pribr to conrmemcemmt of
such use), Tenant wili not make or permit a1y use oftheleased Premises that directly or indirectly
is prohibited by law, ordinance or govanrnent regulation or that may be dangerow to life, limb or
properly. Tenaat may not commit waste on the Leased Prernises, use ttre Leased Premises for any
illegal purposo, corrunit a nuisance on the Leased Premises, or allow any toic, hazardous or
dangerow substance to be brought into the Leased Preinises or stored therein (other than small
quantities ofmaterials customarilyused int}re operation of regional ballet facilities, which shall be
used and stored in compliance with applicable law). In the event that Tenant uses the Leased
Premises for anypurposes not expresslypermitted herein, then Landlord may declare this Lease ia
default and in addition to all other rernedies available to Landlord reskain such improper use by
injunction or other legal action with or withoutaotioe to Tenant.

6. Financial Covenants.

6.I . Establishment and Use ofFund: Contributions. To help pay the cost of certain
capital rryairs andreplacanents and to pay for certain qpecified maintenance coutacts, Tenant shall
pay, as Additional Rent, armual contributions to a fund (the "Erxd") to be held and disbursed by
Landlord pursuant to the provisions of this Section 6.1,

The annual conkibution sball be Ninety Thousand and 00/100 Dollars ($90,000) frr each
of the fust *uee (3) Lease Years but shall be increased oach Lease Year thereafter as provided in
Sections6.1.1and6.1.2below. Alldisbr.usernentsfomtheFr:ndshallbesubjecttotheapprovalof
the Cify Manager. The Fund shall be divided into two Sub-Accounts (a Capital Sub-Account
prusuaat to section 6.1.1 below and a Maintenanoe Sub-Account pursuant to Seotiou 6.1.2 below).
Each Sub-Account shall be established, held, and disbursed as hereafter provided. Eaoh Sub-
Accouot shall be held in an interest-bearing bar:k account established by Landlord with all interest
being added to, and oonstituting a part of, the applicable Sub-Account.

' 6.1.1. Capital Sub-Acqourt, For eachofthefirsttbeeLeaseYears, Tenant
shall pay an annual amount of $4Z,SOO to Landlord to be placed in the Capital Sub-Accoun[
provided, however, as arr accofirmodation to Tenant, Landlord agrees that all suchpayrnents
(intheaggregate amouutof $142,500) shall bedeferredandpaid (rzrithoutinterest)in equal
annual installments of $-q,852.00 each, whicb shall be due aod payable ia full on the first day

-4-
445940_8.DAC

22



of each and everyApril during &e ramaining thirfy-seven years ofthe forlyyear Initial Term.
A11 such installments ofthe deferred amount shall be in addition to the arrnual conkibutions
to be paid by Tenant to the Capital Sub-Account for the fourth Lease Year and each

succeeding Loase Year,

Commeucing with the fourth Lease Year, the required annual contuibution to
the Capital Sub-Acoount of $47,500 (subject to increases as herein provided) shall be due
and payable in four equal quarterly iustallments of $11,875 each, vzhich shall be due and

payabte on tho first day of each April, July, October, and January of each Lease Year.

Amouqts in the Capital Sub-Account shall be disbursed from tiure to iirne by Iandlord to pay

for such capital repairs and replacements as Landlord shall approve. From time to time, in
Landlord's sole discretion, the annual contribution to be paid by Tenant to the Capital Sub-

Account shall be adjusted to equal (i) the replacerrent cost forthe capital repair/replacernent

item(s) beingreserved for, escalated to reflect the a:rticipated replacement cost at the md of
the usefirl iife of sueh items divicled by (ii) ths useful life of such items. Landlord shall
notify Teoant of the amount and effective date of each increasE with such increase to be
effective no sooner than three (3) months after notice and Tonant shall thereafter pay the
increased annual contributions in quarierly installments. In no event shall the aonual

contribution to the Capital Sub-Account be less than $47,500,

6.1.2. Maiatenaace Sub-dqcount, For each of the first three Lease Years

during the Term, Tenant shall also pay an annual amount of $42,500 to Landlord to be placed

in a Maintenance Sub-Account; provided, however, as an accorlmodation to Tenant

Landlord agrees that all such payrnents in the aggregata amor:nt of $ 1 27,500 shall be defemed

a:rd paid (witlout interest) owed for the first tbrpe (3) Lease Years in equal annual

installments of $3,445.95 eacb, which shall be due and payable in fu1I on the first day of each

and every April during the remaining thirfy-seveu (37) years of the forty (40) year Initial
Term. A11 such deferredpayrnents shall be in addition to the annual contribution to be paid
by Tenant to the Maintenance Sub-Accouot,

Commencing with the fourth Lease Year, the required annual conhibution to the
Maintenance Sub-Account of $42,500 (subject to increases as herein provided) shall be due

and payableintwelve (12) equal instaliments onthe first dayofeach and everyrnonth during

each Lease Year. The Maintenance Sub-Account shall be applied towards monthlypayments

of amor:nts due under maintenance contraots for the foliowing iterrs only (the 'Bgguired
Items"): HVAC, elwator, fire alarm, roo{ secr:rity alarm and fue protectioa systems.

Tenant shall at all times during the Term enter into and maintain il effect a maintenance

contract(each,a.@,)foreachoftheReguiredItemswithaqualified,
reputable and licensed company approved by CityManager aad whic'h shall be in forrn and

substance approved by CiE Manager, which approval sha1l not uoreasonablybe withleid-
Landlord shall make monthly disbr.rsements fiom the Maintenance Sub-Aocoturt to pay

rnonthly installmsnts due under the Maintenanee Contracts upon Tenant's request,

accompani sd by such invoices aud other documents as Landlord shal1 reasonably request. To
the exteot that the aggregate amount due under the Mainlenance Contracts jncteases in any

LoaseYear, the annual amounts tobepaidbyTenanttowardtheMaintenance Sub-Account

sha1l similarly increase (and the montirly instaliments to bepaid by Tenant sha1l be increased

44s944 LDOC
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accordingly). In no eveut, however, shall tle annual conkibutions to the Maintenance Sub-
Account be less than $42,500. in the eveirt Landlord determines that there are excess fi:nds
in the Maintenance Sub-Account, Landlord rnay transfor tle excess to the Capital Sub-
Account.

NothinginthisSection6.l shalllirdtTenant'sobiigationtomaintaintheLeasedPremisesas
required by this Lease. The Frmd and the Maintenance Conhacts are intend.ed only to address
specific items ofmaintenance and such items are not all-inclusive. Additional work and additional
funds will be required.

6.2. Fiscat Responsibilitv. Tenant recognizes that it is a material consideration for
Landlord's entering into this Lease and granting the accom:nodations provided herein that Tenant
shal1 operate in a fiscally responsible marrner throughout the Term in order to assure its continued
e)dstence as aregional ballet company. Accordingly, Tenant agrees to (a) adopt an annual budget
eachyearpursuanttowhichprojectedrevenues equal orexceedprojected expenses and containing
reasonable contingencies to address unexpected decreases in revenues or increases in expenses; aad

ft) monitor the budget not less than quarterly and if necessary modify operations to achieve a
balanced budget for the applicable fisca1 year. Landlord recognizes that a significant portion of
Tenant's revenues consist of charitable conhibutions, the amount of which varies &om year to year,
rnaking it difficult for Tenant to accruately determine in advance its reve,nues for the coming year.

Tenant agrees, however, to make reasonable rwenue projections in each annual budget based upon
historical contributions and binding pledges. The quarterly monitoring of the budget and the
adjusknent to operations is intended in part to provide a mechanism to alter Tenant's operations and

achieve a balanced budget as rsvenue projections become more dependable during each year.

6.3. Operatins Capital Account. Tluoughout the enthe Term ofthis Lease Tenaot
shall maintain an operating capital account with a financial institutionhaving offices in Mami-p2d6
County, Fiorida (the "Operatine Capital Acc "). Upon execution of this Lease, the Operating
Capiial Account shall be fi:nded in an amount not iess than $ 1,354,906.00. Not later than the end of
the fust Lease Year, the Operating Capital Account shall be increased to an amount not less than

$2,000,000 f'Annual Reguired Balance'). From time to time during each Lease Year, Tenant may
withdraw fi:nds from the Operating Capital Account for the sole purpose of paying the costs of
operating the ballet company and the Leased Prsmises. The parties recognize that from time to time
the Operating Capital Account will be r'educed below the Annual Required Balance but Tenant
agrees, however, that at some point during each Lease Year, Tenant shall increase the balance in the
account to an amount equal to or in excess of the Annual Required Balance. At Landlord's request
Tenant shall provide Landlord with such financial statements and information as Landlord may
reasouably request, including evidence of the balance of the Operating Capital Account, Tenaat
further covenants that it shall not bonow funds for the purpose of achieving the A:rnual Required
Balance in the Operating Capital Account,

7, Improvements.

7 .1. Required Aoprovals: Procedures. Subject to Landlord's prior lwjften consent
which may be granted or wit}held at Laodiord's reasonable discretion, Tenant may, at its own cost
and expense, construct or cause to be constructed, any irrprovements to the Leased Premises which

-6-
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in Tenant's opinion are reasonably necessary for it to carry on the Permitted Use(s) as set forth in
Section 5 above (the 'hprqyg!0gqts"). The plans for the lmprovements shall be submitted to
Landlord forlandlord's priorwriften consent and approval. All purmanent (fixed) improvements to
the Leased Prernises shall remain the property of Landlord upon termination of tbe Lease. Upon the
expiration or termjnation of the Lease for reasons other than Tenant's default, all personal properly
and removable hade fixtures maybe removed byTonant from the Leased Premises without darnage
to the Leased Premises ftut flooring shall not be removed without Landlord's prior writtut
approval). If suchremoval of personal properfy or frade fixtures damaga< the Leased Pre,miseg,
Tenant shall repair such damage prompfly. If Tenant is not entitled, or fails, to remove its personal
properiy or tade fixtures within ten (10) days after the expiration ortermination of this Lease, then
all such personal properly and trade fixtures shall become the properg of Landlord. Tenant will not
permit anyliens to attach to theleased Premises arisingfrorn, connected with orrelated to anywork
performed orrraterials supplied to the Leased Premises (and if any are filed Tenaut shall promptiy
oause them to be tansferred to bond ard released as a lien upon the Leased Pren:ises), eny
construction shall be accomplished tlrough ttre use of licensed reputable contractors who are
approved by Landlord and who shall provide the following ail of whic,h shall be approved by
Laadlord prior to commencsment of any work (a) unconditional payu,ent and performance bond
issued by a surety acceptable to Landlord and reflecting Landlord andTenant as co-obligees; and (b)
insurance in amounts, forru and substance acoeptable to Landlord. Any and all perrnits, and
approvals (including, but not limited to, any permits and approvals required to be issued by any
governmental or regulatory authorities, including, without limitation, Citybuildingpennits, and City
land use and zoningboard approvals) and/or licenses required for the installation of Improvements
shall be the sole responsibility of Tenant. Prior to corlmencement of constuction, Tenant shall also
provide such additional iusurance as Landlord mayreasonabiyrequirg including, without limitation,
buildors'risk.

7 2. Exceptions. The aboverequirements for submissioa ofplans and the use of
specific contastors shali not apply to maintenance, repairs, or otha lmprovements which do not
exceed $1,000 so long as suchmainteuancg repairs or other Improvsments arenotstructmal andnot
visible from the exterior of the Leased Premises and are permitted by all applicable 1aws.

8. Landlord'sRieh:tSfEnhv.

8.1. EgU. Landlord and its authorized agents sball have tbe right to mter the
Leased Premises at all times for the purpose of inspecting the Leased Prernises, preventing waste,
making such repairs as Laadlord may deem neoessary and for the purpose ofpreventing fire, theft, or
vandalism, Landlord agrees tbat, ifpossibie, it shall provide advancewrittennotice of such entyto
Tenant, unless the need to enter the Leased Premises is an emergency, in Landlord's opinion, which
if not immediately addressed could cause propsrly damage, ioss of iife or limb, or other injury to
persons. Nothing contained herein shall"imply auy duty on the part of Landlord to do any work
required to be performed byTenantunder this Lease, and the performancethereofbyLandlord shali
not constitute a waiver of any default by Tenant.

8.2. Master Kevl ForcibleEntry. IfTenantis notpresantto open andprovide enky
into the Leased Premises at anytime and for any reason, and zuch'entry is necessary or permissible

445940_8.DOC

25



as coot€xnplated by S ection 8 . 1 , Landlord or its agents, may enter the Leased Prerrises with a master

key or by force, without rendering Landlord or such agents liable in connecHon therewith.

8.3. Duplicate Kevs. Tenant agrees to funrish Landlord on the Effective Date
duplicate keys to all locks in the Leased Premises, including exterior and interior doors. Tenant shall

not change the locks to ttre Leased Premises without the prior written consent of Landlord, which
shall not be unreasonably withheld or delayed, and in the event such consent is given, Tenant shall
furnish Landlord with duplicate keys to said locks in advance of their installation.

9" Tenant's Insurance,

f.i. Coveragq. Tenant shall, at its sole cost and expef,rse, oorrpiy yrith ali
insurance requirem.ents from time to time established by l^andlord (including, without limitation,
requirerrents as to coverage, arnounts and insr:rer), Prisr to the Commencenent Date, Tenaot shall
provide proof of the following i::surance coverage for approval by the City's Risk Mahager:

9.1.1. Comprehensive General Liability in an amount not less than
$1,000,000 per oocurrence for bodily injury and property damage;

9 ,1 ,2, Comprehensive Public Liability Insurance in an ar,nount not }ess than
$ 1,000,000 por occrurence for bodily injury, death and properly damage;

9.i.3. Excess Liability Covorage with limits not less tha:r $2,000,000; and

g,1.4. Worksrs Compeasation and Employers Liability coverage in
accordanoe with Florida statutory requirements.

g.2. Form. All insurance policies herzundff shall name the City ofMiami Beach

and the Miami Beach Redevelopment Agrdcy (so long as it remains in cxistence) as additional
insuredparties. Proof of coveragemustbeprovided bysubmitfingoriginel certificates ofiusurance
to Landlord. A11 polioies shall provide thirly (30) days writfea notice of cancellation to both the
City's Risk Manager and Asset Manager at 1700 Convmtion Center Drive, Miarni Beabh, Elorid4
33139. AI1 insruance polioies shall be issued by companies authorized to do business under the laws

of &e State ofFlorida and shall have a rating of B+:VI or better per AM, Best's Key Rating Guide,
latest edition. AJi such sertificates are subject to the approval oftle City's RiskManager as to form
and content.

i 0, Taxes and Inrpositions.

10.1, Taxes. The term 'llaxes" sha1l mean (i) ail real orpersonal propert'y taxes,

assessments, and special assessments of any kind which rnay be imposed upon the Land or the
Leased Premises, and (ii) any expenses incurred by Landlord in obtaining a reduction of any such

taxes or assessments. Landlord and Tenaut shall cooperate in zubmitting and pursuing any
application, pefition, ot requestrequired or permissible in order to preserve the ta>( exempt status for
the Leased Prernises. Tenant shall pay any and all costs and expenses in connection with any efforts
to obtain or maintain tax exempt status for the Leased Premises. Notwitlstanding the foregoing,
however, in the event that at any time during fhe Term of this Lease, the Land, the Building, or the

-8-
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Leased Premises become subject to the payrnent of Taxes, Tenant sha1l be exclusively reqponsible
for all such payments,

10.2. Impositions. For the Term of this l-ease, Tenant agtees to pay all of the
following itea:s ("lmpqSiti_ong') as apply to the Leased Prernises:

(i) a1l sales and use tanes and excise taxes relating to the occupancy of
the Leased Premisss or the Base Rent or the Additional Rent;

(ii) water and sewer rents, rates and charges;

(iii) excises;

(iv) levies;

(v) license and pernrit fees;

(vi) seryice charges or assessments, includlng, but not limited to, those
charges incurred in connection with police protection, fire protection,
steet and road conskuction, maintenarce, ligfrting and landscaping,
sanitation and water supply;

(vii) certified special assessment liens;

(vii| fiaes, penalties,late charges and other similargovernmeatal charges
applicable to the foregoing ard any interest or costs with respect
thereto; and

(1x) all other govemme,:rtal levies, fees, rents and charges, and aay interest
that would be au encumbrance or lien on (i) the Land, tho Leased
Fremises and the sidewalks, streets or roadways in front of or
adjoining the Laud, (ii) any personal property, eguipment or other
facility used in the operation of the Leased Preurises, or (iii) the rsnt
and otler amounts due hereunder.

10.3. Due Dates. During the Term, Tenant shall pay all Impositions, or installments
thereof, prior to the date on which any fine, penalfy, interest or cost may be added thereto or imposed
byiaw forthe non-paynent theroof; provided, however, that i{ bylaw, anylnoposition may, at the
option of the taxpayer, be paid in installments (whether or not inte,rest will accrue on the unpaid
balance of such Imposition), Tenant may, with Landlord's prior written consent, exercise the option
to pay the same in such instalknents, provided that all such instalknent payments reiating to periods
prior to the end of the Terro are required to be made prior to the end of tle Term.

10.4. Receipts. Upon the request of Landlord, Tenant shall f:rnish to Landlord,
withia thfuty (30) days after the date an Imposition is due and payable undsr this Lease, ofEeial
receipts of the approprjate authority or other evidense reasonably satisfactory to Landlord,
evidencing the paynent tbereof.
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11. Assi grment and Subletiins.

1 1 .1. Required Consent, Tenant shall not have the right to assign this Lease or
sublet the Leased Premises or grant any other occupanoy rights to third parties, in whole or in part,
without the prior written consent of Landlord in each case; provided, however, Tenant shall not be

required to obtain Landlord's prior written consent forperiodic short term uses pursuant to Section
5. I (viii) above. Landlord may grant or withhold its conse,nt in its sole and absolute discretion. Any
assignment or sublease will not release Tenaat from any of its obligations under this Lease.

' 11.2. Continuins Requirements. Any consentbylandlord to any act of assignment

or subletting shall apply only to the specific hausaction thereby authorized. Suctr consent shali not
be construed as a waiver of the duty of Tenant, its legal representatives or assigns, to obtain from
Landlord cotrsent to any otber or subsequent assignmeat or sublet, or as modiflring or limiting the
rigbts of Landlord under the foregoing cove,lrants of Tenant not to assign without such conssnt. If
Landlord eiects to grant its consent to any such assignment, sublease or occuparcy rights, the
Permitted Uses as specified in Section 5.1 shall rernain the same and no other use shall be permitted
without Landlord's prior written consent.

11.3. Effect ofViolations. Anyviolation oftheprovisions ofthis Lease, whethe,rby
act or omission, by assignee, sub-tenant or occupant, shall be deemed a violaiion of suchprovision
by Tenant, it boing the inte,ntion and meaning of the parties hereto, that Tenant shall assume and be
liable to Landlord for any and all acts and srtrissions of any and all assignees, zub-tenants or
occupants. If the Lease is assigled, Landlord may and is hereby empowered to collect rent from the
assignee, If the Leased Premises or any part thereof are underlet or occupied by aoy person other
than Tenanl tben Landlord, in the evErrt of Teneot's defauit, may, and is hereby empowered to,
collect rent from the sub-tenant or occupants. In either of suoh events, Landlord may apply the net
amount received by it for rent or other amotmts herein reserved, and no such collection shall be
dee,sred a waiver of the covenant herein against assign:nent or the acceptance of the assignee,

subtenant, occupa:rt, or a release of Tenant from the furtherperformance of the covenants herein'
contained on the part of Tenant.

12. Maintenance and ReD-gir.

12.1. Tenant's Capital Maintenance Oblisations. Subject to the terrns of this
Section 12, Tenant shall be responsible for major capital repairs and replacame,:rts in connection with
the Leased Prernises, including, but not limited to, cqpital repairs and replacernents to the roo{
foundation, exterior walls, elevators, HVAC, plumbing, electrical and fue protection systems, In tho
event of any repair or replacementunder this Section 12.1, Landlord shall either (a) elect to perform
the work or arange for such work to be perfomred on behalf of Landlord, or (b) allow Tenant to
perform such work with Landlord's prior approval. All costs of such capital repairs and

replacements shall be paid Aom the Capital Sub-Account, All costs of such capital repairs and

replacernents which exceed the a:nount of monies in the Capital Sub-Account shall be paid by
Tenant (orif Landlord has advanced the funds, shall bepromptlyreimbursedbyTenantto Landlord).

L2.2. Tenant's Non-Carital Mairitenance-.Olligatioru. Tenant shall maintaia the
Leased Premises in good order, repair and appearance. Tenant sball be responsible for the day-to-
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day maintenance and repairs of the Leased Premises, including, without limitation, all interior
maintenance, housekeeping, non*capital repairs and garbage and waste disposal. Without limiting
the generaiity of the foregoing, Tenant shall at all times keep in fulI force and effect the Maintenance
Contracts for such purposes as are specified in S eotion 6.1.2 ofthis Lease. Tenant shall be entitled
to disbr:r'sernents from the Maintenance Sub-Account of the Fund towards the costs tlereof as and
whenspecifiedinseciion6.l.2. IntheeyentTeuan!itscont-actors,agents,employeesorinvitees
cause any damage to the Leased Premises, Tenant shall at its sole cost be responsible for, and shall
promptly cause tle repair o{ all such damage (regardless of whether suc}r repairs ate capital or
structural) caused by the act or omission ofTenant, its agents, contractors, employees or iovitees. If
Tenant or its cont'actors, agents, employees, or invitees cause anyrubbisb to be placed upon the land

surrounding the Leased Premises Tenant shall cause such rubbish to be promptly removed. Tenant
shall prevent graffiti from being placed on the interior and exterior of the Leased Premises and if any
graffiti is placed thereon, Tenant shail bave it promptly rerroved. Tenant shall perrnii Landlord to
inqpect the Leased?rernises at all reasonable times, and shall implement ali reasonable suggestions

oflandlord as to the maintenance aud repair of the Leased Premrises.

12.3. Tenant shall be solelyresponsible for (a) the cosi of all maintenance, repairs,
and replacements under Section 12.2 to ths extent such costs exceed the monies contained io the
Maintenance Sub-Accor.rnt of the Fund and ft) the cost of all capital {?airs and replacernents rnder
Seclion 12.1to the extent such costs exceed the monies contained in the Capital Sub-Account ofthe
Fund,

12.4, AS-IS. LANDLOA}AND TENANT AGREE AND ACKNOWLEDGE
TEAT TgE LEASED PREMISES ARE BEING LEASED IN TEEIR PRESENT "AS IS,"
T.WHERE.IS" CONDITION AND WITEOUT WARRA}I'TY OR REPRESENTATION,
EXCEPT AS OTEERWISE SPECIFICALLY PROYIDED EEREIN..

12.5. Renovation$ gnd Repairs. It shall be Tenant's obligation to insure that any

renovations, repairs and/or Irprovements made by Tenant to the Leased Premises comply with ail
appiicable building coales and life safety codes of all governmental authorities having jurisdictioa,

12.6. Capital Improveurents. Landlord agrees to expend up to $740,000 to fund
certain major capital repiacements and repairs in connection with the Leased Premisos, which may
consist ofl roofreplacernent in an am.ount not to exceed $500,000; five rooftop air conditioning units
in an amount not to exceed $175,000, and pressure-cleaning, ,;raterproofing aod painting of the
Building exterior in an amount not to exceed $65,000.

13. Encumbrances. Tenant shall not directly or indirectly create or allow to remain, and

will promptly discharge at its expense, any lien, encumbrance, attachment, title retention agreernent

or claim upon the Leased Premises or any atiachment, iely, claim or encumbrance witl respect to
any rent or other obligations required to be paid r.mder this Lease, not including, however; (a) this

Lease; (b) utility oasements and road rights-of-way in the custornary form (i) provided the same do

not adversely affectthe intended use of the Leased Premises (including the Improvements) and do

not create ao adverse eflect on the value ofthe Leased Premises or (ii) which result solely from the
action or iaaction of Landlord; (c) zoning and buiiding laws or ordinances, provided they do not
prohibit the use of the Leased Premises for the Perurittod Uses and so long as the Leased Premises
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are in compliance with same; and (d) such encumbrarces as are subsequently consented to in vzriting
by Landlord.

14. Tenant Responsibilities for Utilities. Tenant is solely responsible for and shall
promptlypaywhen due alI charges for water, gas, elecbicity, sewer, cable, telephone and any other
utiiiry serrdce provided to the Leased Premises, including, without limitation, all hook-up fees and
impact fees. In addition to other rights and remedies heteinafter reserved to Landlord upon the
failure of Tenant to pay for such utihty services when due, Landlord may eiect to pay the same
whereby Tenant agrees to promptly reimburse Landlord upon demand. Irr no event, however, shall
Landlord be liable for an intemrption or failure in the supply of any utility seryices to the Leased
Premises.

15. Governmental Regulations. Tenaat covenants and agrees to fuIfi.ll and complywith
all statutes, ordinances, ntles, orders, reguiations, and requirernents of ali governmental bodies,
including but not limited to, federal, state, cor:nty, and city govemments, and all of their deprhnents
and bureaus as applicable to the Leased Premises. Tenant shall also comply with and fuIfiIIallrules,
orders, and regrilations and all insurance company requirernsnts in connection with the prevention of
fire or other casualty or protection &om hurricanes and storms, at Tenant's sole cost and expense;
provided, however, that Landlord will be responsible for the costs ftut may use the Capital Sub-
Account of the Fund) to pay for capital improvements required to be made to the Building in order to
complywith suchruies, orders orregulations.wrless the capitalimprovesrexlts arerequired as aresult
of Terart's qpecific use of the Leased Premises (in which case Tenant shall pay for all such
improvernents). Tenant shall pay ali cosl expermes, claims, fines, penalties, and damages that may
be imposed because of the failure of Tenant to complywith this Section 15, md shall indecuri& aod
hold Landlord harmless from al1liability arising &om anynoa-compiiance.

16. Mechaaic'sLiens. Tena:itshallnotpennitanymec,hanics,laborers,ormaterialmen's
liears to be fiIed against the Leased Premises for any labor or materials fumished, or blaimed to have
been furnished, to the Leased Premises for or on behalf of Tenant. Any lien for workperforrned or
materials or services provided for or on behalf of Tenant shall attach solely to Tenant's leaseholcl
estate under this Lease and shall not atlach to Landlord's interest in the Leased Premises or the Laod.
In the eve,nt anymechanic's ormaterialme,:r's lien is filed againstthe Leased Premises, Te,naotshall
within ten (i0) days after notice from Landlord cause suchlien to be paid and satisfied ofrecord or
shall cause it to be transferred to bond pwzuant to Florida Statutes Chapter 713 arfi removed as a

iienAomtheLeasedlremises. Tenantwillimmediatelypayanyjudgnentrenderedwithallproper
cost and chuges and.shall have such lienreleased or judgment satisfied atTenant's sole expense.

17. Condemnation.

17 .1 . Total Takine. If all or substantially all of the Leased Premises, or such portion
of the Leased Premises or the Buildjrg shall be perrnanently taken or condernned for any public or
quasi-publio purpose as would render, in Landlord's reasonable judgrrenq the continuance of
Tenant's business from the Leased Premises impracticable, then this Lease shall forrhvrith cease and

terminate,
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17.2. Partial Takine. If less than all or substantially aI1 of the Leased Premises or
anyportion ofthe Building sha1l be permanentlytaken or condemned for any pubiic or quasi-public

purposq then Landlord shall have the option of terminating this Lease byproviding written notice to

Teuant within ten (10) days from the date of such condemnation or talcing. Tenant shall also be

entitled to ter:ninate this Lease, by written notice to Landlord withjn ten (10) days after such notice
of taking, iftheremainingportion ofthe LeasedPremises is not suitablefor Tenant's continueduse
aad operation in accordance with the terms of this Lease.

17.3. Effect oJ Lease. If this Lease is terminated as provided in Sections 1,7.1 cn

17.2 above,this Lease shall cease and expire as if the date of tansfer of possession of the Leased

Premises, the Building or anyportion thereot q/ere the expiration date. Ia the event that this Lease

is not terminated by Lantllord or Teuant as aforesaid, Tenant shali paythe Base Rent up to the date of
transfer ofpossessiou of sugh portion of the Leased Premises so taken or condsmned and this Lease

sha1l thereupon cease ard terminate with respect to such porlion of the Leased Premises so taken or
condersned as ifthe date of hansfer of possessiou ofthe Leased Premises were the expiralion date

relating to such portion of the Leased Premises.

17.4. Tgrr-rpora4vTakine. Inthe event of anytemporarytaking or sondernnation for
aly public or quasi-public purpose of tle Leased Premises or any portion thereof, this Lease shall

cont].nue in firli force and effect except that Base Renta1 and Additional Rental shall be adjusted on a

pro ratabasis forthe period of tirne thattheLeased Prernises are so taken asofthe date oft'ansfer of
possession of the Leaseil Premises and Landlord shall beunderno obligation tomake anyrepairs or
alterations.

17.5, Condemnq[on Award. kr the event of any condemnation or taking of tbe
LeasedPrsmises, Tenanlhereby assigns to Landiord thevalue of all or anyportion ofthe unexpired

term of the Lease and a1l leasehold improve,ments and Tenant may not assert a claim for a

condemoation award thryefore; provided, however, Tenant maypusue a separata afi:ernpt to recover

an award or compensation against or fiom the condemaing authority for the value of aay fixtmes,
fumitme, fi.rnrishings and other persoaal properly wbich were paid for by Tenant subsequent to the

Eff,ective Date and not by Landlo:d and which were condemned but which under the terms of this
Lease, Tenant is permitted to remove atthe end of the term of tb:is Lease.

18. DefaultbyT-e,Sant. Thefollowingeveuts shall each constitute an "Ev,erltdDe@"
under this Lease:

18.1. Any faih:re of Tenant to pay any Base Rent, Additional Rent, or any

installment thereof as and when due and Tenaut does not cure sucb failure within thirty (30) days

aflerreceipt ofwrittennoticetomLandlord ofTeirant's failure to make anysuchpayute,l:t onits due

date;

18.2, Tenant faiis to make any otherpaynentprovided forunderthis Lease as and

when due and Te,nant does not cure such failure within thidy (30) days afterreceipt ofwritten notice

&om Landlord;
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18.3, Tenant deserts, abandons, orvacates the Leased Pre,tnises, or suffers this Lease

to be taken uader anywrit of execution;

18.4. Tenant fails to comply with aay terrr, provision, condition or covenant

contained hererq and such failure is not oured within sixty (60) days afterreceipt of written notice
from Landlord; provided, howeve,r, if such faih.ue is curabie but is not reasonably capable ofbeing
cured within sixty ( 0) days, Tonant shall not be deemed in default if Teuant corlmences curative
action within thirly (30) days afterreceipt of notice of default, tlrereafter diiigentlypursues curative

action, and effects the cure within one hundred €ighty (180) days after;eceipt of notice of the

default;

18.5. Anynotice ofvioiationis issuedby any govemmeutai authorityof compete,nt

jurisdiction with respect to Tenant or the Leased Prernises and such violation remains uncured for a

period of thirty (30) days from its issuance;

18.6. If (i) anypetition is filed by or against Tenant under any section or chapter of
the BanknrptcyAct, as arnended, which re,mains pending fcr more tlan sixty (60) days, or any otber
proceedings now or hsrEafter authorized by the laws of the United States or of any state for the

purpose of discharging or extending tbe time for payment of debts, or (ii) Tenant becomes insolvent
or files any debtor proceedinp, or (iii) Tenant makes an assigrrment for the benefi,t of creditors, or
(iv) a reeeiver is appointed for Tenant by any court and is not dissolved within thidy (30) days

thereafter, or (v) the leasehold interest under this Lease is levied under execution; or (vi) Tenant fails
to cause the Operating Capital Account to equal or exceed the Arnual Required Balance in any two
consecutive Lease Yeus;

i 8.7. If on orbefore May l5,2}O6,Tenant does not appoint the CityManager and

the Chief Financial Officer of the City of Miami Beach as voting membe:s of Tenant's Board of
Tnrstees (and oause Tenant's By-1aws to be appropriately a:nended), or if at any time thereafter

Tenant does aot aliow the City Manager and the ChiefFinancial OfEcer of the Cily of Miamj Beach

to be full voting members of Tenant's Board of Trustees;

18.8. If Tenant shall at any time cease to be a not-for-profit corporation;

18.9. If Tenant shall coase for more than 120 days to operate as a regional bailst
compaoy; ot

1 8. 10. If Tenant shall fail to maintain tle insurance requireme,lrts pursuatrt to Section

t herein ald Tenant does not cure such failure within fifteen (15) days after receipt of written notioe

fromLandlord.

19. Rights pn Defauit. If any of the Events of Default shaI1 occur, Landlord may, at its
option exercise any and ali rights and rernedies provided unden this Lease or otherwise available to

Landiord atlaw or in equity. Landlord may also institute sueh proceedings as in its opiaion are

necessaryto cure such defaults and to compensate Landlord for damages resultingfrom zuch defar:lts

and/or to regain possession of the Leased Premises and Landlord may tenai:rate this Lease by written
lotice to Tenaat. Tle temrs of this Lease shall terminate upon the dirte qpecified in such notice Aom
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Landlord to Tenant as fu1ly and completely as if that date were the expiration date, On the date so

specified, Tenant shall thon quit and surrender the Properly to Landlord in accordance vdth the
provisions of Section 41, but if Te,nant shall fail to do so Landlord may, without furlter notice, and

without prejudice to any oths remedy Landlord may have for possession or arrearages in rent or
darnages for breaoh of contact, enter upon Leased Premises and expel or removo Tenant and its
effects i:r accordance with law, without being liable for prosecution or any claim fo:r darnages

therefore, Upon the termination of this Lease, aU rights and interest ofTenant in aad to the Leased

Premises shall cease a:rd termlaate aad Landlord may, in addition to a::y other rights and reme.dies it
may have, retain all sums paid to it by Tenant under this Lease. In addition to the rights set forth
above, and any other remedies available to it under law or equity, Landlord sha11 have the right to
prxsue any of tjle followhg:

19.1. Acceleration. Deslare the entire amount of the Base Rent any Additional
Rent, and any otherpayment due hereunder (other thaa the annual conki-bution to the Fund for future

Lease Years), whioh would become due and payable during the'remainder of the term of this Lease

to be due aod papble iramediately, in which event Tenant agrees to pay the same at once, at the

address of Landlord, as provided in Seotion 4; provided, howeYer, tbat such payment shall not
constitute a penalty, forfeiture, or liquidated damage, but shall mereiy constitute pay'nent in advance

oftherents fortheranainderof saidterm and suchpaymentshailbeconsidered, const'ued and taken

tobeadebtprovableinbankruptcyorreceivership. Tsnantshallhavenoobligation,however,topay
installments of the Fund for poriods subsequent to the termination date of flris Lease.

19.2. Relettine. Enter the Leased Prsmises as the agent of Tenant, by force if
necessary, without being liable to prosecution or any olaim for damages therefore, remove Tenant's
properly therefrom, and re-let the Leased Preanises, or portions thereo4 for such terms and upon zuctl

conditions which Landlord deems, in its sole discretioq desirable, and to receive the rents therefor,

and Tm.ant shall pay Landlord aay deficiency that rnay arise by reason of such reJetting, on demand

at any time 6d &om time to time at tbe offico of Landlord; aud for the purpose of re-letting,

Landlordmay (i) make anyrepairs, changes, alteratibns or additions in or to said Leased Premises

that may be negessary or convenie,lrt; (ii) pay all costs and expenses therefore from rents resulting

&om re-letling and (iii) Tenant shall pay Landlord any deficiency as aforesaid.

19.3. PersonalProperty. TakepossessionofanypersonalproperfyownedbyTenant
onthe Leasedlremises and sell the sune atpublic orprivate sale, and apply sameto thepalmrent of
reut due, holding Tenant liable for the deficiency, if any.

19.4. LatePayagnts. Anyinstali:nentsofBaseRentandAdditionalRentaccruing
under the provisions of this Lease which shall not be paid whe,t: due shall bear iaterest at the

maximum Je gd rate of interest per axnum tban prevailing in Florida from the date wheir the same

was payable by the temls hereof, until the same shall be paid by Tenant. Aay faiiure on Landlord's
behalf to enforce this Section 19;4 shail not constitute a waivsr of this provision with respect to

future accruals of past due rent. No interest will be charged for payments made wilhin five days of
the due date (the "Grqgg-Eerio.d"). There will be a late charge of $50.00 for anypayments submitted
after the Graco Period.
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19.5, Option of Landlord to ?av. If Tenant defaults in making any payment of
rnoaies to any pffson or for any purpose as may be required bereunder, Landiord may at its option
pay zuch expense but Landlord shall not be obligated to do so. If Landlord elects to pay suoh

expetrse, Tenant agrees to promptlyreimburse Landlord for the entire amount thereof All monies
payable by Tenant to Landlord hereunder shail consiitute Additionai Rent hereunder and shall be
collectable bylandlord from Tenant, and shall be due from Tenant to Landlord on the first day ofthe
montb following the palment of the expense by Landlord'

19.6. Additional Riehts and Remedies. In addition to Landlord's rights nnd

remedies specified herein, Landlord shall also be entitled to exercise any and all otherremedies at

law or in equitv. Landlord's failure to prompfly exercise any rights granted hersunder shall not
operate to waive or to fodeit suchriglrts.

20. Default by Laqdlord, The failure of Landlord to perform any of the covenaots,

conditions and agreements of the Lease which are to be perfornred by Landlord and tbe continuanoe

of such failure for aperiod of sixty (60) days afternotice tbereofin writing from Tenant to Landlord

(which notice shall speoify the respects in which Tenant contends that Landlord failed to perform any

zuch covenan! conditions and agreements) shall constitute an'Event of Landlord Default", rmless

such default is one which cannot be cured within sixty (60) dap and Landlord within such sixty (60)

day period shall have commencEd aud tbereafter shali continue diligentiy to prosecute all actions

n€cessary to cure zuch defaults.

If an Event of Landlord Default shall occur, Tenant shall havo the right to pursue any of the

following remedies: (0 the rigbt to terrninate this Lease by gtving notice of such election to
UnAiord within thtty (30) days of tlie Event of Landlord Defauit, whereupon this Lease shall

term:inate as ofthe date of such notice, or (ii) the riglrt to a writ of mand""''us, injunction or other

similar reliel available to it under Elorida law against Landlord. Tsnant agrees and acknowledges

that, to the extent pennitted by applicable law, in no event shall Tenant be entitled to damages

hereunder and anyremedies pwsued in connection with this Lease shali be subject to Section 40.

21. IndemnitvAeain4 Qpsts qp{Charges

27.1 , Costs and Charees. Tenant shal1 be iiable to Landlord for all costs, chmges,

expenses, reasonable attomey's fees at all leve1s, and damages which maybe incrmed or sustained

by Landlord as a result of Tenant's breach of any of the provisions of tbis Lease, Any sums due to
Landlord under the provisions of this Lease sball constitute a lien against the interest of Tenant and

the Leased Prsnises and all ofTenant's property situated thereon to the sasre exte,lrt and on the sarne

conditions as delinquent rent would constitute a lien on the Leased Prsmises.

21,2, Attornev's Fees. If Tenant shaIl at any time be in default hereunder, and if
Landlord shall deem it necessaryto engage an attorneyto enforce Landlord's rights andTenant's

obligations hereunder, Tenant agrees to promptly reimburse Landlord for the reasonable expenses

incurred thereby, including, but not iimited to, court costs and reasonable attomey's fees, whether

suit bebrought or not andif suitbebrought, then Tenant shall beliable for expenses incurred atboth

the kial and all appeliate Ievels.
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22. lndernnifioationAeainstClaims.

22.1. Certain Ctaims. Landlord shall notbe iiable to Tenant, its agents, servants,

empioyees, contractors, customers, or invitees for any damage to psrson or property caused by any

act, omission, or neglect of Tena:rt. Without limiting or being limited by any other indemnity in this

Leasg butmther in confimration and fi:rtheranoethereo{ Tenantshallindemniff and savelandlord,
its affiliates, employees and ageuts harmless from and against any and all losses, damages, liabilities,
claims, liens, costs and expenses (inoluding, but not limited to, court costs, reasouable attorneys' fees

andlitigation expenses at alllevels) in connection with injuryto or death of anyperson ordamageto
or theft, loss or loss of the use of any property occurring in or about tle Leased Premises or the

Building or arising from Tenant's use aad occupancy ofthe Leased Premises, or from the conduot of
itsbusiness orfrom anyactivifi work, orthing done, permitted or suffered byTenantin oraboutthe

Leased Premises or the Building, or oocasioned in whole or in part by any of the following:

22.1.1. An aot or omission on the part of Tenant, or aJry ertployee, agett,
contractor, invitee, guest, assignee or sub-tenant ofTenant;

22.1.2, Alymisuse, neglect, or urlawful use of the Leased Premises or any

of its facilities by Te,lrant, or any employeg ageot, coukactot, invitee, or guest, assignee or
sub-tmant of Tenant, excluding trespassers upon the Leased Premises;

. 22.1.3. Any breach, violation, or non-perfolmance of any undertaking of
Tenant u:rder this Lease; or

22.1,4, Any other damage, injury or loss in connection with the use or
occupatrcy of the Leased Premises by Tenant or anyone holding or claiming to hold through

or under the Lease.

22.2. Repair. Tenant agrees to promptlyrepair at Tenant's cost ali damages to tle
Leased Premises or other facilities used in conaection thirewith, caused by Tenant, its contractors,

agents, employees or invitees.

22.3. Defense of Ciair4s. If any claim, action, or proceeding is made or brought
againstLandlordbyreason of anyact oromission of Tenant, its contactors, agents, employees or
invitees, then, upon demand by Laadlord, Tenant at its sole cost and eqpense, shall resist or defend

such claim, aetion or proceeding on behalf of Landlord, by the attomeys for Tenant's insurance

carriff (if such clainr, action, or proceeding is coveredbyiasurance), and otherwiseby such attorneys

as Landlord shall approve, which approval shall not be ur,,reasonably withheld.

23. Sims and Advertisine. Except for temporarypromotional signage and banners for
Miami CityBaltet events which conrplywith all applicable codes and govemmeatal requirements,

Tenant shall not permit the painting and display of any additional signs, plagues, letteri:rg or
advertising material of any kind on the Leased Prerflises which did not exist on the Effective Date,

without the prior urritten consent oflandlord. Ali additional signage shall comply with any signage

staadards established by Landlord (including, without limitation, the City's Naming Ordinance, as

codified in Cbapter 82, Arhcie VI, Sections 82-501 through 82-505 of the City Code, if applicable,
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and provided that Tqrant has not been expressly exempted &om the provisions therein), all
applicablebuilding codes, and any other municipal, corurfi state and federal laws.

Unless Landlord (acting by and throrgh its CityManager) shall otlerwise agree in witing,
the Leased Premises shall bear the name "Ophelia & Juan Js, Roca Center" throughout the Torm of
this Lease and all existing signage on tle exterior or interior of the Leased Premises shall be

maintained throughout the Teml. At all timss during the Lease Term, Teirant shall comply with the
Cit-v's Naming Ordinance, provided that Tenant has not been expressiy exempted &om the
provisions therein.

24. Effect of Coaveyance, The term 'T-andlord" as used in this Lease meaDs only the

owner of the Land and the Leased Premises on tle Effective Date, so that in the event'of any sale of
the Land or Leased Premises, or in thE event of a lease of zuch Land or Leased Premises, Landlord
shall be and hereby is eatireJy freed and relieved of all covenants and obligations of Landlord
hereunder, and it shall be de€rned and construed without fi.rther agreement between the parfies, or
between the parties and the purchaser at such sale, or the lease of tbe Building, that the purchaser or
Tenant has assumed and agreed to carry out all covena:rts and obligatioos of Landlord hEreunder.

25. Damage to the Leased Premises.

25.1. CasuaitvDamaee

25 .l .1, Leased Pranises Usable. In the event the Leased Prsmises shall be
damaged by fire, explosion or atry other casuaity or ocfltrrence not due to Tenant's
negiigence (hereinaffer collectiveiyreferred to as the "darnagedproperly'), and such damage

does not render the Leased Premises rurtenantable in whole or in part, as determined by
Landlord, in whole or inpart, and such damage is covered bylandlord's insurance,if aly,
Landlord, shall, as soon as practioable, utiLize the insuranco proceeds to repair the damaged

property; provided, however, that the Base Rent and Additional Rmt due hereunder shali not
be abated.

25.1.2. Leased Pre-mises Unusable. In the event the damaged properfy
renders the Leased Premises untenantable in whole or in part, as determined by Landlord,
Landlord shall as soon as practicable utilize the insurance prooeeds to repair the damaged

property, and the rent shall be abated proportionately as to the portion ofthe Leased Premises

rendered untenautable until such time as Tanant may reopen for business after restoration or
rqpair of the damaged property; provided, however, that Landlord shali have the right to elect

not to repair or restore the damaged property, and in such event, this Lease and the tenancy

hereby created shall cease as of the date of said occurrence of damage or casualty, with any

rent to be adjusted as of such date. Notwithstanding tlie foregoing, in the event (a) Landiord
elects not to restore or repair the damage; (b) Tenant gives written notice to Landlord within
sixty(60) days of the cazualfythat Tenant is willingto repair the damagewith its ownfrnds;
(c) within six (6) months following such noticg Tenant proves, to Laadlord's sole
satisfaction and discretion, that it has adequate firnds immediately available to effect the
repair; and (d) Landlord and Tenant, each acting in its reasonable discretion, agree within
sixty (60) days after Landiord deqns that Tenant has de,monstated &at it has adequate fi:ads
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to effect the rqpair, to the conditions, timing, plaps, procedures, contractors, subcontactors,
disbursement mechanisms and other matters with respect to ttre repair, then and in that event,

. Tenant shall be entitled to effect the repair with its own funds; provided that Tenaut must
complete any and all repairs and/or restoration no later than eighteen (18) months from the
date of Landlord's approval of Tenant's funding capability (as provided in subsection (c)
above).

25.2. Other Damaqe. Landlord shall not be liable or responsible to Tenant for any
loss or damage to any properly or person oocasioned by theft, fire, act of God, public e,nemy, riot,
stiko, insurrection, war, aet or omission of any tenant or occupant of the Leased Premises, any
nuisance or interference saused or created by any tenant or occupaut of the Leased Pre,rrises,
requisition or order of govemmentai body or authority, court order or injunction, or any oause

beyond Landlord's reasonable contol or, except in the case of the gross negligence or intentional
misconduct of Landlord, for any da:nage or inconvenienoe whioh may arise through repair or
alteration of anypart of tle Leased Prsmises. Tenant shall notify Landlord of any damage to the
Leased Premises, rogarclless of the oause of such darnage.

26. lVaiverofSubroeationRishtis. Notwithstandingarythingtotheconbarycontainedin
, this Lease, Tonant hereby waives any and all riglts of recovery claim, action or cause of action,

against Lardlord, its agents, seryarts, offioers or errployees, for personal injury, loss or damage to
business, and loss or damago that may oocr:r to the Leased Premises, the Building or any
improvements thereto orthereon or anypersonalpropertryof suchpartytherein or thsreonbyreason
of fire, the elements, orany bther cause insr:red under anyinsurance policyrnaiatainedbyLandlord
or Tenaat, as applicable, regardless of cause or orisin, inoludingnegligence ofthe otherparfyhereto,
its agents, officers, partners, shareholders, servants or employees, and coveaants &at no insr:rer shall
hold any right of zubrogation against such other parfy. The foregoing waiver shall apply regardless
of the cause or origrn of such claim, including, but not limited to, tbe negligence of a parfy, or such
parfy's agents, ofEcers, employees or conhactors, but shall not apply if it would have the effbot, but
only to the extent of such effect, of invalidating any insurance coverage of Landlord or Tena:rt,
Tenant shal1 obtain any special endorsemmts, if any, required to evidence compliance with the
aforem enti oned waiver.

27 . Ouiet Eniornnent. Tenant sball have quiet enjoyment of the Leased Premises and shall
notbe evicted or disturbed inpossession oftbo Leased Premises bypersons ciaimingby, through or
under Landlord so long as Tenant complies with the terms aad oonditions of this Lease.

28. Waiver.

28.1. Continuins Riphts. It is mutually covenanted and agreed to by the parties
hereto that the failure of Laadlord to insist upon the strict performance of any of the conditions,
covenants, temrs orprovisions of this Lease, or to exercise any opfion herein conferred, shall not be
considered or construed as a waiver or reliaquishment of any such conditions, covenants, terms,
provisions or options but the same shall continue and remain in fuil force and effect.

28.2. Recqipt of Funds. The receipt of any sum paid by Tenant to Landlord after
breach of any condition, covenant, terrn or provision herein contained shall not be deemed a waiver
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of such breach, but shali be taken, considered and conskued as payrnent foruse and occupancy, and

not as rent, unless zuch breach is expressly waived by Landlord in writing.

29. PublicBenefits. Asprime considerationforthe granting of this Lease, Tenant agrees

to comply with, and provide to Laodlord the public benefits set forth in Exhibit B (the 'Eublic
Benefits') hereto throughout the Lease Term.

29.1. Continuation of Public,Benefits. Tenant acknowledges that the continued
provision of the Public Benefits is a prime consideration for Landlord's granting ofthis Lease. To
that end, no Public Benefit may be matu"ially altered, suspended, or terminated without Landlord's
prior written consent, which consent will not be unreasonably withheld.

29.2. Requestto ChangelublicBenefits. IfTenanidetermines, initsreasonable
juilgment, that one or rnore of the Public Benefits cannot be provided because they are either not
financially self-sustaidtrg or generating zuffici ent public interest, Te,nant shall provide Landlord with
a minimum of sixfy (60) days prior uritten notice (a "Benefit Termination Notice'), which notice
shaii:

29,2.1, . set forth ttre reason that ttre Benefit can no longer be provided;

29.2.2. include financial dosrurentation in support ofthe argr:rnent thatths
Benefit is not financially feasible or self-sustaining or generating sufficient public interest;

29,2.3, provide tle date upon which Tenant intends to cease providing the

Benefit; and

29.2.4. provide at least fwo (2) altemative Benefits of equal or greater value
than the Benefit being tenainated, and a proposed comruencement date for the new Benefit .

29.3. Lap.!igTd'.$, &qte'ry ofRequest to Chanse Benefit. Upon Landlord's receipt
and reyiew of a Benefit Termination Notice, Landlord (acting through its Cify Maaager,), in its
reasonable disoetion, may:

29 .3 .1 . approve Tenant's requbst to te,rminate the Pubiic Benefit and advise
Tenant of Landlord's selection of the new Benefit from tbe options presented by Tenant, and

thereaftsr Landlord and Tenant shall amend the Public Benefits exhibit to.this Lease; or

29.3.2. approvoTenant's request to terminate thePutiic Benefit, but require

Tenant to provide additional options for the new Benefit (other than the options provided in the
Benefit Tennination Notice), which additional options sha1l be zubmitted to Landlord within thirry
(30) dap after Laudlord requests the additional options.

29.4. Failure to AEee on Public Benefit Chanee. If, aftermaking a diligent, good

faith effort, Landlord and Tenant are unable to agree upon the provision of a new Benefit withia one

year after receipt of Tenant's Benef,t Termination Notice, then La::dlord, at its soie option and

discretion, may declare the Lease in default, pursuant to Section 18 of tbe Lease.
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30. ISAC Performances. During the Term Tenant agrees to perform as a resident
company st the Miami Performing Arts Center ("MPAC") located in the City ofMiami beginning in
October 2006, Tenant's obligation to perform at the MPAC is subject, however, to the following
conditions:

30.1 . MPAC in Operation. Tenant's obligations shall orly arise affer the MPAC is
open forbusiness and shall continue only duringpe'riods in which the MPAC remains in operation.

3A.2. Financial Viabilitv. Landlord wiliperforrn an a::nual evaluation duringMay
of each caiendar year to deterrnine Tenant's financial success at MPAC, with the first evaluation to
take place fwo years after Tenant cornmences performing at MPAC,

30.3. Retum to Jackie GleLs-o.n-&eater of the Performine Arts (TO?A). feither
Landlord or Tenant reasonabiy detormines that performing at MPAC is not financially practical for
Tenant, and TOPA remains availalle for perforrnances, Tenant shall retum to TOPA for its Mami-
Daile subscription seasonperformances as soon as reasonablypractical and will continuetoperform
its season performances there so long as TOPA is ayailable, If TOPA is lo longen available for
performances, Tenantmay stage its majorproductions atMPAC, and stage its srnallerproduchions at
other losations within the City of Miami Beach, including Tenant's own studio theater.

30.4. A-cknpwl48ment of Landlord. Tenant agrees to include an acknowledgment
of Landiord prominently displayed in all printed Playbills, with the language for such
aoknowledgment to be approved by the City Manager.

' 31 . Estoooel Certificate, V/ithin ten (1 0) days after request by Landlord or Tenant, or in
tle eventthatupon any sale, assignment, orhypothecation ofthe propertybyLandlord, an estoppel
certificate shal1 bo re quired from the other, Tenant and Iamdlord agree to deliver in recordable form a
certificate to any proposed mortgagee or purchaser, or to Landlord or ?enant or their reqpective
designee, certifuing, if applicablg that this Lease is in full force and effect and that there are no
defea:ses or oflsets thoreto, or stating those claims by Tenant or Landlord.

32, Landlord an--dJg.nant-nqt in Business Together. It is unde$tood aad agreed that
neither Landlord nor Tenant shall in any event be construed or held to be parfner or co-venturor of
the other parby, nor shall either party be liable for any debts incurred bythe otherparfyin the conduct
of their respective businesses, but it is understood and agreed that the relationship is and at all times
shall remain that of landlord and tenant.

33. Availabilitf gfleased Premises, Tenant shall continue to make the Leased Premises
available to the City of Miami Beach as a polling place for all elections as well as an emergency
maraganent comrrand center during hurricanes or other ernergency situations,

34. Notices. For purpose of giving any notice to, or making any demand or reguest of,
aryparty of matters relating to this Lease, such notice, dEmand or request shall be given in miting
and shall be sent by facsimile (with eleckonic transmissioa confirrned) or delivered by hand,
certified maii (retum receipt requested), or overnight courier, postage aad fees pre-paid, to the
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following addresses (or at such other addresses as may be designated in writing bythe parlies) and

shall be desrned effective upon receipt:

Landlord:

CityManager
CityofMiami Beach
1700 Convention Center Drive
Miami Beach, Florida 33 I 39

With copies to (whieh sbali not constitute notice):

CityAttorney
City of Miami Beach

1 700 Conveartion Center Drive
Miami Beach, Florida 331.39

and:

AssetManager
CityofMiami Beach

1700 Convention Cearter Drive
Miarni Beach, Florida 33139

Tenant:

Miami CityBallet, krc.
Attn: ExecutiveDiiector
22A0Lber$Avenue
Miami Beach, Florida 33139 .

'lVith copy to (which sha1l not constitute notice):

Weiss Serotalleifrnan Pastoriza Cole & Boniske, PA
2665 South Bayshore Drive, Suiie 420
Miarni, Florida 33156
Atbr: Gail D. Serota, Esq.

35. Entire and Bindins'Asrggment. This Lease contains all of ttre agreanents between

the parties hereto, and it may not be modified in any manner other than by agteement in writing
signed by ail the parties hereto or their successors in interest. The terms, covenants and conditions
contained herein shail inure to the benefit of and be binding upon Landlord and Tenant and their
respective successors and assigns, except as maybe othawise expresslyprovided for inthis Lease.
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36. ProvisionsSeverable. IfanytamorprovisionofthisLeaseortheapplicationthereof
to any person or circumstance shall to ary exteni be invalid or unenforceable, the remainder of this
Lease, or the application of such term or provision to persons or circumstances other than those as to
which it is held invalid or unenforceable, shall not be afflected thereby and each term and provision
of this Lease shall be valid and enforced to the fullest extent permitied by law,

37 , Qaptions. The captions contained herein are for coavsnience and reference onlyand
shall not be deemed a part of this Lease or constmed as in any maruler limiting or araplif,iing the
tersu and provisions of this tease to which they relate.

38. Number and Ge,nder. 'Wheneverusedherei:r, the singular shallincludetheplural and
the plural shall jnctude the singular, and tbe use of one gender shal1 include all genders,

39. Govemjng Larii{- This kase shall be govemed by, oonskued and snforced in
accordance with the laws of the State of Florida.

40. Liqritation of Liabiiitv. The Landlord desires to entff into this Lease oniy if it can
iimit Landlord's liabiiily for any sause of action for money damages due to an alleged breaoh by
Landlord of this Lease, so that its liability for any such breach nev€r exceeds the sum of Ten
Thousand DoIIars and no/100 ($10,000.00). Tenaathereby expresses its willingness to enter into
this Lease with Teoant's recovery fronr Landlord for any dam*ge action for breaoh of oonhact to be
limited to a maximum emount of Ten Thousand (10,000.00) Dollars. Accordingly, and
notwithstanding any otherterm or condition of this Lease, Tenanthereby agrees that Landlord shall
not be 1iab1e to Tenant for damage in an amount in excess of Ten Thousand ($10,000.00) Dollars
for any action or claim for breach of contract arising out of the perfomrance or non-performance of
any obligations oflandlord rmder this La:rdlord, Nothing contained in this Section 40 or elsewhere
j:r this Leaseis in anywayi:rtendedto be a waivff ofthe limitationplaceduponLandlord's liability
as set forth in Florida Statutes, Section 768.28.

41. Surrender of the lrg+sed Preroises. The Tenaot shalI, on orbefore the last day of the
Terrr, or ttre sooner terrrination thereof, peaceabiy and quietly leave, smender and yield upon to
Landlord the Leased Prea:rises, together with any and all equipmen! fixtures, furnishings, applianees
or other personal property, if any, located at or on the Leased Premises and used by Tenaat in the
maintenance, management or operation of the Leased Prerrises, excluding any kade fixtures or
personal property, if any, which can be removed without damage or injury to the Leased Premises,
free of all liens, claims and encumbrances and rights of others or broorn-clean, together wlttr att
structural changes, alterations, additions, and Lnprovements which may have bee,:r made r:pon the
Leased Prernises, in good order, condition andrepair,reasonable wear and tear excepted, subject,
however, to the subsequent provisions of this Section 41, Any properly which pursuant to the
provisions ofthis Section is removabl e by Tenant on or at the Leassd Prsmises upon the tennination
of this Lease and is not so romovedmay, at the option oflandlord, be deemed abandoned byTenanf
and either maybe retained by Landlord as its properfy or may be rsmoved and disposed of at the sole
cost of Tena:rt in such manner as Landlord may see {it. If the Leased Prernises ald personai

Foperty, if any, are not surrendered at the end of the Term as provided in this Section, Tenant shal1

compensate Landlord for all damages which Landlord may suffer by reason thereof, and shall
indemnify and hold Landlord harmless against all claims made by any suceeeding tsnant or
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.t

purchaseri so far as such delay is occasioned by the failure ofTenant to surrender the Leased
Premises as and urhen herein required.

42. Ti4r.e is of the Essence. Time is of the essence in everyparlicular and particularly
where the obligation to paymoney is involved.

43. Venue. This Lease shall be enforceable in Miami-Dade Countj., Florida, ald if legal
action is necessary by either paty with respect to the enforce,nient of any and all the terms or
conditions hcrein, exclusive venue for tle enforcement of same shall lie in Miami-Dade Cor:nty,
FIorida.

44, Waiver of Jr:rv Trial. LANDLORD AND TENANT EEREBY IOi{CI}4TINGIY
AND INTENTIONALLYWANTE TEE RIGET TO TRIALBY JURYINAI\TTACTION OR
PROCEEDING TEAT LANDLORD AND TENANT MAY EEREIN AFTER INSTITUTE
AGAINST EACE OTIMR WITH RESPECT TO AI{T MATTER ARISING OUT Otr' OR
RELATED TO THIS LEASE.

ISIGNATURES ON TrrE FOLLOWING PAGEI

.A
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IN WIINISS lqmREOF, Landlord and Teaant have duly executed tlis Lease as ofthe
date and yearfirsl above mentioned.

IENAI{T:

PriutName

CORPORATE SEAL
(affx here)

APPROVED AS TO
FORM & TANGUAGE
& FOR EXECUTION

VW h1'lrlv'tq/r- "' 
o ^k-0b

cityAuomeffi\1 Date
L\

CITYCLERK

MIAITltr CITy BALr,Er, INC,

L.or s s. FiA <on
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Exhibit ((A"

Legal Description

A part of Section 34, Township 53 South, Range 42East, being rnore particularly described as
follows;

Commence at the intersection of the center iiaes of Meridian Averue and 17th Shee! as shown
in the Amended Plat of Goif Course Subdivision of the Alton Beach Realty Company, recorded

1n 
f]{ n_oot< 6: Pugt 26, Public Records of Dade County, Florida; thence run Soutfr S9 degrees

59' 05" Bast, along the center line of 17th Street for a distauce of 768.52 feet to a point; fli"rr".
run North 0 degrees 00'58" West for a distance of 1?3.38 feet to the POINT OF BEGII.INING;
tlence continue along the last described bearing for a distanc e of 33 .12 feet to a point; the,nce run
North 89 degrees 59' 52'East for a distance of 99.24 feet to a point; thence run-Nortir 0 degrees
06' 53' Wesf for a distance of 144-02 feet to apoiuq thencenrn North 89 degrees 56'37" fres!
for a distaoce of 195.00 feet to a point of tangencg the,uce rul along the arc of a circular curve
coocave to the Southeast having a cental angle of 50 degrees O6t 23u and a radius of 40.00 feet
for a distance of 34.98 feet to a point on intersection witl a ciranlar curye which radius bears
North 70 degrees 28' 44" East from said point of intersection; tbence run along the arc of sajd
surye) which is concave to the Northeast, having a cenkal angle of 30 degreJs 40, 19,' and a
radius of 155.00 feet for a distance of 82.98 feet to a poin! thence run South 44 degrees 26, SS"
East for a distance of 5I.26 feet to a point located on a circular curve which raclius-bears South
45 degees 33r 05" ![est from said poiut; thence run along the arc of a circular curve, concave to
the Southwest having a centu'ai angle of 16 degrees !2' 58't and a radius of 260.2g feet for a
distance of 73.67 feet to the POINT OF BEGINNING.
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EXEIBIT '(8"

PIIBLIC BENEX'ITS

Commencing with the 2006-200? season, and for each succossive season thereafter throughout the

term ofthe Lease, Miami CityBallet ('IvICB') will organize and administer the followingprograms
exciusively for ihe residents of Miami Beach: "

1 . Provided that the new Conte,mporary Dance Series is fiaancially self-sustaining during the
2005-2A06 soason, MCB wiil continue to produce this series eash season. The seriss will
include a min:imum of 2 programs eaoh seasoo, with 3 perfomtances of each program.

2. MCB or its school will produce at I€ast oue Young People's Program, per season, for
children and familiss,

3, MB ${y BeachA,{yBallet) Days at MCB: For each month that the dancers are on contraot,

MCB will designate a special day, for Miami Beach residents only, to atte,nd arehearsal inits
studios. Miami Beach ID and advance reservation will be required.

4" Free attendance at a rehearsal for the Miami City Ballet School's amual Student Showcase

program. Miami Beach ID and advance reservation will be required.

5. The Miami CiryBallet School will award atleastten (10) fnancial scholarships each season

to talenteal children with flnaacial need who areresidents of Miami Beach.

6. Arts students (music, dance, visual arts, etc.) eruolled atMamiBeachHigh Schoolmaysign
qp to attend a Aee sfud:io rehearsal,

7. MCB will giva a rninimum of 1 00 Aee tickets to each of its perforrrance series (Programs tr

througfo 4 urd The Nutc,racker) at Mia::ri Performilg Arts Center (MPAC), or iu the event

MCB is no loager perforuring at MPAC, at the nearest successor South Florida venue, to

Miami Beach-based charitable organizations that serve childrel and seniors.

8. Miami Beach residents who me registered voters will receive alA% discount in the MCB
gift shop.

9. MCB wiil provide the following lurnber of complimentary tickets to tte City of Miarni
Beach each annual performance season: 26 tiokets per progrcln at Jaclcie Gleason Theater of
thePerforming Arts (TOPA) oTMPAC; 18 tickets perprogram atthe Byron-Carlyle Theater',

Cololy Theater, or at MCB's in-house performance facility.
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Exhibit B
Security Documents

(See Attached)
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F ES U F\ITY A,G"RF E, .UF Nr

THIS AGREEMENT h mada as of May 31, 2016, by MIAMI CITY BALLET, lNC., a Florida non-
proftt corporatlon (th€ "Borrowef'), whote addrets is 2200 Liberty Ave., Miami Beach, FL 33130, End
BANK OF AMERICA, N.A, (the "Bank"), whose addrers ie Bank of America, N.A,, Doo Ratention, NC1-
001-05-13, One lndependence Center, '101 North Tryon St, Charlotte, NC 28255-0001.

Recitals

The Borrowor and tho Bank have enterad lnto that certaln Loan Agreement (at amEnded or
reslated from time to tlma, thE "Loan Agrooment"), of even date herewlth, pursuant to whlch the Benk
has providod or contlnued to provlde that cErtaln llnE of credlt (the "Loen') to thE Borrowar, aE more
pertlcularly descrlbed ln the Loan Agrg6m6nt, The Loan IE evldenced by that certaln Promls8ory Nota (at
amended, extendEd or renBwed from ilme to tlme, the "Note"), of even date herewlth, executed by the
Borrower ln favor of the Eank ln the orlglnal prlnclpal amount of $1,500,000.00.

ThE Borrower hae agreed to secure certaln obligatlone ln accordance wlth thE terms hereof.

Now therefore, for good and valuable oonsideration, the parties agree as follows:

1. Deflned TErmq. Capitalizod terme not otherwlse dafined that ara dofinod in the UCC shall
have the moanlng s6t forth th€r6ln. ln addltlon to any other termE deflned Elsewhere ln thls Agreement,
the following terms shall have the fotlowing meanings:

"Acoounfs" Ehall mean all aooounts as thet term is defined in the UCC and all righte of the
Borrowar now exlstlng and harEafter acgulred ln relatlon to peymont for goods eold or leased or
for servioee rendered that are not evlderrcad by an lnetrument 0r Chattal Paper, whether or not
earned by performance, together with (i) all security interesta or other security held by or grantad
to the Borrower to secure such rights to payment, (ii) all other rights related thereto (including
rlghts of stoppago ln tranait) and (iii) all rights in any of such sold or leased goods that are
returned or reposeesaad.

"A.dditionatReydrrudsu shell mBan (to ths fullest extent the Bonowsr may grant a mcurlty
interest therein): (a) all of the Borrowe/s receipte from unreslricted pledget, unrestrlcted
andowmentE, unrestrlcted capltal campaign funds, maintenance fees, use fees, dues and other
slmllar amounle.

"Chattsl Papaf'shall mean all chattel pap6r as that tErm is defined in the UCC and any
document or documents that evidence bqth a monetary obligatiort and a Bdcurlty lntarest ln, or a
leaEe or consignment of, specific goods (exoept, however, that when a transastion io evldenced
both by a securlly agreement or a leaEe and by En lnstrument or serioE of lnEtruments, the group

of documents taken together conslltute Chattel Papar),

"Collateral'shall mean all of the followlng eesete (whather now owned or exlsting or
hereafter acqulrod or arising) in which the Borrower now has or hereafter acqulr6s any right, tltle
or interastl (a) all of the BorrowEr'B Accounts, Additionel Revenues, Chattel Paper, Contract
Righte, Deposit Accounte, Documenta, Equlpment (eubJect to tho limitatione set forth herein),
Fixturee, General lntanglbles, Recelmblee, lnstrumanta and lnventory; (b) alt of the Borrowe/s
oash, bank accounto, special collateral accoLrnte, uncertlflcated securltlea (aa that torm is defined
In the UCC) and lnsurance polioies; (c) all of the Borrourer's booke and recorda (ln whatever form
or medlum), customer liats, credit files, oomputer files, programs, printouts, source cod€e,
roftware and othar computar materlals and records related to any of the foregoing; (d) all monies
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and pncparty of the Borrowar ln the posaesslon or undel the control of the Bank or any agent or
afflllate thereof; and (e) all Proceeda (lncludlng, without limitation, all prooeeds as that term is
deflned ln the UCC), lnsurancB proceedo, uneErned premiums, tax refunds, rents, profits and
producte thereof; provided, however, that "Collateral' shall not includo any restrlcted pledgaa,
restricted endowments, rostrictod investrnente or other slmllarly rEstrlctad funds (collactlvoly, th6
"RErtrlcted Accounte').

"Contact Rlghts" shatl meen any rlght to payrnent under a oontract not yet eamed by
performance and not evidenced by an lnstrument or Chattel Paper.

"Depoiit Accounts" shall rnean all deposit accounts and all moneys, seourities,
instruments and other asseto therein from time to time,

"Documents" ehall mean all documents as that term is defined in the UCC and all
documents of title and goods evidenced thereby (including, wlthout llmltathn, all hlllE of ladlng,
dock warrante, docl( recelpts, warehoure recolpts and orders for the dellvery of goode), tog6th6r
wlth any other document that irt the regular course of businese or financing ie treated as
adequately ovidencing that the person or entity in poosession of it is entitled to reoeive, hold and
dispose of such document and tho gooda it covere.

"Equipment'shall mean all equipment as that term is defined in ihe UCC and all
equiprnent (including, without llmltatlon, all machlnEry, vehlcles, tractore, trall6rs, offlce
equipment, cornmunication6 syrtems, cornputere, furnitgre, lo0lg, molds and goods) ewned, used
or bought for usE in the Borrower's businees whether now owned, used or bought for uee or
hereafter acquired, uged or bought for use and wherever located, together with all aocessories,
accesslons, attachmentE, parts and appurtenancee thereto. Notwithstandlng the foregoing,
"Equlpment' doee not lnclude: (a) equlpment leaeed from thlrd partles under capltal leaeea
obtalned by the Borrower ln the ordlnary courae ol Borrowefs buslneer and dlacloeed to the Bank
prior to the date hereof, and (b) golf coursa equipmant, includlrtg, but not llmlted lo golf carta.

"Fixtures" ehall mean all fixtures as that term ls deflned In the UCC and all goods that are
or are to be attached to real property in suoh a menner that their removal would cause damage to
thE real property and that havo thereforo taken on the oharacter of real property.

"General lntanglblas" ahall mean all general intangibles as that term is defined in the
UCC and ell payment lntenglbles and all lntanglble peraonal property of avary klnd and nature
other than Aooounts, General lntanglblat lnclude, wlthout llmltetlon, all Contract Rlghts, other
rights to receive payments of money, choses in action, eecurity intereste, indemnification clalms,

Judgments, tax refunds and tax refund claims, royalty and product rights, inventiont, wotk in
progress, patentr, patent appllcatlons, tradamarks, trademark applicatlons, trade names,
oopyrights, copyright applications, penrlts, llceneat, franchlsas, laasehold lntereBte ln real or
personal property, rights to reoeive rentale of real or pargonal property or pflyrfi€nlB urrdar lettera
of crBdlt, lnsurance proceeds, know-how, trade eeorets, other items of intellectual property,
goodwllt (whather or not aseoclatad wlth any of the forogolng), computer software and guamntee
clelms.'

"lnstrumants" ehall mean all lnstruments (as that term is defined in the UCC) and Ell

negotiahle instrumente, Membar Debt lnetrumEntE (aB deflned ln Soctlon 6(c) of this Agreement)
oertifioated seourities (as that term is defined ln tha UCC) and any replacaments therefor and
stock rights related thereto, and other writings that evldence rtghte to the payment of money
(whethar abaolute or contingent) and that are not themselves securily agreements or leases and
ar6 of a typs that In tha ordlnary courEo of buEiness are transfered by delivery with any
flecesEary Endorsement or asslgnment (lncludlng, wlthout llmltation, all checks, draftE, noteg,
bonds, debentures, government securitlee, certlflcates of depo6lt, lettBrs of credlt, prefened and
common stocks, options and warrants).
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"lnventory" ehall mean all lnventory as that term ls deflnad ln tha UCC and ell gooda (aB

that term is defined in the UCC) other than Equipment and Fixtures.

"Ptpaeeds" shall mean all prooeeds (as that lerm is defined in the UCC) and any and ell
amounts or iteme of property received when any Collateral or proceeds thereof are sold,
exchanged, collected or othenulse dleposed of, both cash and non-caEh, lncludtng proceeds of
lnsurance, lndamnlty, warranty or guarantea pald or payable on or ln connectlon wlth any
Collateral.

"Receivables" shall mean all Accounts, Additional R6v6nuee, Chattel Paper, payment
iptangibles and Contract Rights and all lnstruments reprcsenting righte to receive payments,

'UCC' rhall mean the Uniforn Commerclel Code as ln effect ln any appllcable

Jurlsdlctlon.

2. S,Scl,rflty ln!,er:ept. The Borrower hereby: (a) gives the Bank a oontinuing and
unoonditional security interest (the "securlty lnterast") ln the Collaterali and (b) collaterally asslgns all of
Its rlght, tltle and lntereet in and to the Collateral to the Bank,

3. gF.ltgatlpng Sqcured. The Security lnterest seoures payrnent when due of all Secured
Obligations (as defined hereln) to the Bank. Aa used ln thls Agreement, the term "Seoured Obligations"
means: (a) all principal, interest, oosts, expeneee and othar amounts now or hareafter duE under the Loan
Agreement (lncludlng, without limitation, all principal amounts sdvanced ae part of any Loan bafora, on or
after th€ date hereof)and/or tha Note; and (b) all other amounts now or hereafter payable by tha Borrowar
under any of the Loan Documantg (aB Buch term ls dafined ln the Loan Agreement).

The Collateral also oecuree all obllgatlons to th6 Bank arlslng under any Swap Contraot and any
Treasury Servicos Contraot now or hereafter entered into between the Borrowar and the Bank; provided,
that wlth respect to th6 Borrower, the Collateral of the Bonqwer shall not secure obllgatlone arlslng under
any Swap Contract to whlch lt 16 not party lf, and to the extent that, all or a portion of the guaranty by the
Boirower to the Bank of, or the grent by the Borrower of a eecurlty lntereEt to the Benk to gecure, such
Swap Contract, w,ould violate the Comnrodlty Exchange Act by vlilue of thB Borrowor's failure to
conetitute an "ellglble contract paillclpant" as defined in the Commodity Exchange Act at the tlma such
guamnty or grant of such 66curlty Int6r6st hBcomBB effestive with respect to such Swap Contract.
rCommodity Exchange Act" mean6 7 U.S.C. Sectlon 1 af seg., as amended from time to tirna, any
Bucceesor statute, and any rules, regulations afid ordere appllcable thereto. AII of the obligations seoured
under thlg Agreement are collectively referred lo at the "lndebtsdness.'

'Swap Contract' mean6 any lntereet rata, credlt, commodity or equity Ewapr capt floor, collar, forward
foreign exohange transpction, curr6n6y Bwep, cross currency rat6 BwaP, ourrenoy option, securities puts,

callE, collars, options or forwards or any comblnetlon of, or optlon wlth respeot to, these or similar
kenractlons. "freaeury $ervicee Contraot' means Bny contraot betweed the Bonower and tha Bank

covarlng treasury management goryices, inoluding, but not limited to, lniraday crsdlt, Automated Claaring
House (ACH) services, foralgn axchange services, daylieht overdrafts, corporate credit card programs,

wire transfers, eleotronic fundr transfsrs, eleclronlc trade Eervioes, oontrolled disbursement arrd zero
balance arrangem6nte.

Except aB 6th6rwles agreed ln writing by the Bank and the Borrower, lf tha Securad Obligations(as
defined above) includes, now or hareaftor, any Speclal Flood Zone Loan, then the following 6hall apply:

The Special Flood Zone Loan shall not be secured under thls Security Agreement by any Collataral whlch
would'constttute 'contents" located within the Flood ZonE lmprovements. For the purposes of thie

subparagraph, (a) "Flood Zone lmprovements" means any "lrnproved" rEal proparty that lE looated within a
Speciat FtobO Uizara Area; (b) a "speclal Flood Zone Loan" mean6 a loan or llne of credlt whlch ls

seoured by Flood Zorre lmprovements; and (c) the termg "improved" realproperty, "Speclal Flood Hazard
Area' and "oontent6" shall have the maanlng aEcrlbed to them by the Flood Disaster Protection Act of
1979, 42 U.S.C. $ 4001 et seq., and implementlng regulatlons, 44 C.F.R.PartE 59 et seq,, and/or the
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Federal Em6rg6ncy Maneg€m€nt Agency (FEMA'). Notwlthstandlng the foregolng, lt lE the lntent of the
pailtes that all of the above liEted collateral recurE all of the Sacurad Obllgatlons dEscrlbed above.

4, Warrantles of Bonowar. Th6 Borrower warmnts and so long as this Agreement
oontinues in force shall be deemed continuously to warrant that:

(a) The Borrower la the owner of tha Collataral free of ell eacurlty lnt6r6ets or oth6r
enctrmbiancet, except for the Security lnlaretl and permitted liens (ar set forth in the Loan
Agreement).

(b) The Borrowsr is authorized to enter into the Security Agreement.

(o) The Collatenal is used or houghl for u$e primdrily in businese or profsssional
operations.

' (d) The Collateral is or will be located at the Borrowe/s address Eet forth above.

(e) The chlef executlve offlce of the Borrower le at tha addrEBB Eet forth above.

(0 Tho exaot legal name of the Bonower is set forth in the introduotory paregraph
hareof, and the Jurlsdlctlon of organlzatlon or lncorporatlon of the Borrower lE set forth in the
lntroductory paragraph hereof.

5. CovenantsofBonower,

(a) So long as thls Agreement has not been terminated as provided hercafter, the
Borrower: (l) Wll dafend the Collateral agalnst the clalmE of all other persons; (ii) will keep the
Collateral free from all security interestt or other encumbrances, axcept for the Securlty Interest
and permitted liens (aE set forth in the Loan Agreement); (iii) will not assign, dellvar, eall, tranafer,
lease or otherwlae dispose of (other than in the ordinary ooume of the Borrower'r busineas) any
of the Collateral or any lnterest therEln wlthout th6 prlor wrlttEn conseni of ihe Bank, whlch Ehall
not be unreesonably withheld, delayed or condltloned; (lv) wltl keap ln accordance wlth generally
accepted acoounting prinoiples consistently applt6d, accurate and complotB records concerning
tha Collateral and will, at reaeonable tirnes and upon reasonable notlca, parmlt the Bank or lts
agents to audli and make abstracts of such recorde or any of the Borrowe/s hook$, ledgers,
reporte, correspondence and othBr r6cords; (v) wlthln five (5) daye of demand therefore, will
deliver to the Bank coplet of any contracta or othEr documentE representlng or relating to the
Collateral and Proceeds thereof artd any and all other echeduleg, documenE end stataments thEt
the Bank may from time to time reaeonably request; (vi) will not change tha locatlon of the
Borrower's principal offioe without prior written notice to the Banki (vil) wlll notlfy the Bank
promptly ln wrltlng of eny chenge ln the Borrower'g principal address, name or identlty from that
speoified above or of arry changa In th6 locatlon of the Collateral; (viii) will not change ite legal
name or roincorporate or reorganize itself under the laws of any oth6r jurlsdlctlon wlthout prlor
wrttten notlce to tha Bank; (ix) will, at reasonable times and upon reatonable notlce, permlt tha
Eank or lts agents to lnspoct all rocords relating to the Collaterat; (x) will execute and dallver to
the Bank ruch flrranclng etataments and othar documents reasonably requested by the Bank, and
tEke such other aotion and provide such further asaurErnces aa the Bank may reasonably deem
advlsable to evidence, perfect or enforce the Securlty lntereet created by thla Agreomeni; and (xi)
wlll pay when due all taxes, aegegsments and other chargeo of every nature that may be levled or
assessed agalnst the Collatsral (unless the same are being cofltested ln good falth).

(b) For eo long ae any Secured Obligations remain outstanding, the Borrower wlll
meintain reasonably adequale pollcles of lnsurance (the "Pollolos") to cover all property owned or
operated by the Borrower againut loss or damage (lncludtng loss by wlndEtorm, fire, End flood, if
applicable). ThE Borrower shall pay the premiums for the Policieo as the same bec,ome due and
payable. lf requEsted hy the Bank, the Borrower shall provide to the Bank evidence satirfactory
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io the Bank that all PollcleE are in full force end effect. Upon requast by the Bank, the Borrower
ahall furnleh to the Bank a Etatement certlfled by a duly authorlzed offlcer of the tsorrower of tha
amounts of insuranoe malntalned ln compllanca wlth thlt sectlon, a ganeral descrlptlon of the
rlsks covered by suoh insurance and of the insurance company or sompaniee whlch cany such
lnsurance, The Bank has reviewed the Borrower's current insurEnce, and ruch insurance rneets
the Bank'a requlrements, and Ehall continue to be acoeptable provided that suoh insumnce is
rnalntalnad at lts current level and substantlally in its current form.

6. Verificatlon. The Bank may veriD any Collateral in any reaeonable mailnar and through
any reasonable medlum that the Bank may deem appropriate, and ihe Borrower shall furnish such
assistancs as the Bank may reaeonebly requlre ln connection therewith.

7. Default,

(e) Following the expiration of any applicable notice and/or cure perlod, aach of the
fotlowlng ehall constitute an "Event of Default" hereunder; (i) the occurrence of any Event of
DEfault under lhe Loan Agreement; (ll) fallure by tho Borrowor to perform any material obligationt
under this Agreementi (iil) materlal falslty ln any certlficate, stalement, ropresentation, warranty or
audlt at any tiine furniehed by or on behalf of the Borrower, pureuant to or ln connectlon wlth thls
Agreemant or otharwlee to the Bank, inoluding wananties in this Agreement and lncludlng any
ornisslon to dlsclose eny Buhstantlal contingent or liquidated liabilities or any material adveree
charrge in facts dlsclosod by any certlflcate, statement, representation, warranty or audlt
furnlshed to the Bank; or (iv) any material attachment or IBW agalnst the Collateral, provided that
the Borrower shall have a pariod of thirty (30) daye to either settls or bond off any such materlal
lien which attachas to the Gollsteral provlded that the Bank's rights hereundcr are not projudlced
by the grant of suoh thirty (30) day cura perlod.

(b) Upon the occurreficd of an Event of Default, the Bank may exeroise such
remedlee and rlghta aB are available hereunder, und6r th6 Loan Agreement or otherwise, Thia
paragraph le not Intended to effect or impair any righta of tha Bank wlth reepect to any Secured
Obligations that may now or hareafter be payable on demand.

(c) Upon the occurrance of any Ev6nt of Default, the Bank's rights with respect to the
Collateral ehall bo thoee of a seoured party under th6 UCC and any other applicable law in effect
from time to tlme. Tha Bank shall also have any additional righto granted hereln and tn any other
agreement now or hereafter ln effect betwsen the Borrower and the Bank. lf requaatad by the
Bank after the occurrenoe of an Event of Default, the Borrower will assemble the Collateral and
make ft avallabla to the Bank at a place to be designated by the Bank,

(d) The Borrowar ehall pay all roasonable oosts and expenses irrcurred by the Bank
ln enforoing this Agreement, reallzlng upon any CollatEral and oolleoting any Seoured Obllgatlont
(lncludlng reaEonable attorneys' feeo) whethar Eult ls brought or not and wheiher incurred ln
connectlon wlth collactlon, trial, arbitration, appeal or otherwlee and, to the extent of the
Borrower's llahlllty for rcpeymont of any of the Secured Obllgatlons, shall be liable for any
doficiencies in the evant the Proceeds of disposition of the Collateral do not eatttfy the Seoured
Ohligations in full. Nothing contalned hereln ahall be deemed to require tha Bank to proceed
agalnst tha GollatEral or any part thereof before or aE a condttlon to the pursuit of any of its other
righto and remadlea wlth respect to the $ecured Obllgatlone.

8. Misceflanequs.

(a) The Borrower authorlzae the Bank to file financing rtatemente and continuation
statements and amendments thereto wlth reEp€ct to the Collateral without authentlcatlon by the
Borrower to the axtent permitted by lew and the Borrower consents to and ratifies any flllngs
made by the Bank prior to the date hereof. The Borrower agraea not to file any financing
etatement, amendmerrt or termlnatlon Btatemenl with respect to the Collateral prior to the
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payment and satisfaotion in full of all Secured Obligallont.

(b) The Borrowar hereby irrevooably oonsents to any reasonable aot by the Bank or
Its egants ln enterlng upon ahy promlEes for the purposea of elther (l) inspacting the Collateral (at
reasonablo timee and with reaeonablo prlor wrlttan notlce) or (ll) taklng posaesslon of the
Colleteral after any Event of Default lrr any commerclalty reaaonable mann6r. Tha Borrower
heroby waives its right to arcert againfi the Bank or ite agentt any clalm besed upon troepass or
any simltar ceuae of ectlon for entering upon any premises where the Collateral may be located,
provlded that Bank complles wlth the notioe required under this Section L

(c) Upon the Borrowor's fallure to perform any of its dutles hereunder, End such
failure continues for a period of thirty (30) dap aft6r wrltten notlce from the Bank to the Borrower
of euch fallure, the Bank may, bui it shatl not be obligated to, perform any of the dutl* and the
Borrower Bhall forthwlth upon demand relmburse the Bank for any reasonable expensoE incurred
by the Bank in so doing.

(d) No delay or omission by the Bank in exerclelng any rlght hereunder or with
respac.t to any Secured Ohllgatlona shall oporate as a waiver of that or eny other rlght, and no
single or partial exerclm of any rlght shall preclude the tsank from any other or further exerciee of
tho right or the exercise of any other right or remedy. The Bank may curB any Event of Defsult by
th6 Borrower in any reasonable manner without walving the Event of Default eo cured and without
watvtng any oth6r prior or EubEequent Event of Default by the Bonower.

(e) Alt rlghts and remedleE of the Bank under this Agreement, the UCC, any other
applicable law, shall be deerned cumulatlve and not ln llmltatlon of any other right or remedy of
the Eank provided for thereunder or otherwise.

(f) The Bank may demand, collect and sue for all Proceeds (elther ln the Borrower'e
name or the Bank'e nama at the Bank'e optlon), with the right to enforce, compromise, 86ttlo or
disoharge any Proceeds, From and aft€r the occurrence and during the oontinuation of an Event
of Default, the Borrower inevocably appointe th6 Bank ae lhe BorrowEr'e attorney-in-fact to
endorsa the Borrower'E name on all cheoks, commercial paper and othEr lnstruments peftaining
to the Proceeds before or after the occurrence of an Event of Default.

(g) The rights and hEnefite of th6 Eank undar thls Agreement shall, if the Bank
agrees, lnure to any party acquiring an intereat in tha Secured Obltgatlons or any pert thereof.

(h) The terms "Baflk" and "Borrowe/' as used in this Agreement lnclude the
succeesors or assigns ofthote partlea.

(i) Thia Agreement may not be modlfled or amended nor ehall any provision of it be
walved except ln wrltlng slgned by the Borrower and by an authorlzad oflcer of the Bank.

0) This Agreement shall be governed and oonstrued by Florida law and any oth€r
applicable laws in effect from tima to tlma.

(k) The partles agree that this Agreement is intended to ba aE broad and inclusive as
permitted by law. lf any provlslon of this Agreement is held to be invalld or unenforceablo, lt ie
agreod that the balance of this Agraement shell, notwithstanding, be enforceable and conllnue [n

fullforce and etfect to the fullest extent perrnlttad by law or equlty.

(D Thla Agraement lE a sontinuing agreement that ehall remaln ln force until the last
to occur ofl (i) the paymant tn full of all Secured Obligations if euch payment of the Secured
Obligations has becbnie firral and ls not subJect to being refunded as a preference or fraudulent
tranefer under the Bankruptcy Coda or other appllcable law; (ll) the termination of all agreements
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or obligations (whether or not conditional) of the Bank to extEnd credit to the Borrower; and (iii)
the termlnatlon of the Loan Agreement,

ISTGNATURES APPEAR ON FOLLOWTNG PAGEI

[REMAINDER OF PAGE INTENTIONALLY BTANKI

.l2 r2a
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EXECUTED and dellvBred as of th6 day and year flrat above wrltten.

MIAMI CITY BALLET, INC.,
a Florida non-profit

ert./-Hrtntfit* Executlve Dlrector

34/38

BANK OF AMERICA, N.A.
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SCHEDUTE 1

The Collaterat shall include:

Collateral shall mean all of the following assets (whether now owned or existing or hereafter
acqulred or arising) in which the Oebtor now has or hereafteracquires any right, title or interest: {a) all
of the Debtor's Accounts, Additional Revenues, Chattel Paper, Contract Rights, Deposit Accounts,
Documents, Equipmeat {subject to the limitations set forth hereln), Flxtures,Generel lntangibles,
Receivables, lnstruments and Inventory; (bl all of the Debtor's cash, bank accounts, specia! coltateral
accounts, lncertificated securities, and insurance policies; {c} all of the Debtor's books and records (in
whatever form or medium), customer lists, credit files, computer file1 programs, printouts, source
codes, software and other computer materials and records related to any of the foregoing; {d} all
monies and property of the Debtor in the possession or under the control of the Secured Party or any
aBent or aftiliate thereof; and ie) all ?roceeds (including, without limitation, all proceeds, insurance
proceeds, unearned premaums. tax refunds, rents, profits and products thereof; provided, however, that
"Collateral" shall not include any restricted pledges, restricted endowrnents, restricted investrnen:s or
other similarly restricted funds (colleaively, the "Restricted Accounts"). The Collateral shall aho have
the following meanings:

"Accounts" shall mean allaccounts and all rights of the Debtor now existing and hereafter
acquired ln relation to payment for goods sold or leased or for services rendered that are not evidenced
by an lnstrument or Chattel Paper, whether or not earned by performance, together with {i} all security
interests or other security held by or granted to the Debtor to secure such rights to payment, (til all
other rights related thereto (includlng rights of stoppage ln transit) and (iii) all rights ln any of such sold
or leased goods that are returned or repossessed.

"Additional Revenues" shall mean (to the fullest extent lhe Debtor may grant a security interest
therein): (a) all of the Debtols receipts from unrestricted pledges, unrestricted endowments,
unrestrlcted capital carnpaign funds, maintenance fees, use fees, dues and other similar amounts.

"Chattel Pape/' shall mean all chattel paper and any document or documents that evidence
both a monetary obligation and a security Interest in, or a lease or consignment of, specific 6oods
(excepg however, that when a transaction is evidenced both by a security agreement or a tease and by
an lnstrument or se ries of lnstruments, the group of documents taken together constltute Chattel
Paper).

"Contract RighB" shall mean any rlght to paymeil under a contract not yet earned by
performance and not evidenced by an lnstrument or Chattel paper.

"Deposit Accounts" shall mean all deposit accounts and all moneys, securities, instruments and
other assets therein from time to time,

"Documents" shall mean all documentt and all documents of title and goods evidenced thereby
(including wlthout llmltatlon, all bills of lading, dock warrants, dock recelpts, warehouse receipts and
orders for the delivery of goods), together with any other docurnent that In the regular course of
business or financing is treated as adequately evidencing that the pe6on or entity in possession of it is
entitled to receive, hold and dispose of such document and the goods it covers.
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"Equipment" shall mean allequlpment, and allequipment (including, without limitation, all
machinery vehicles, trastors, trailers, office equipmentr communications systems, computers, furniture,
tools, molds and goods) owned, used or bought for use ln the Debtor's business whether now owned,
used or bought for use or hereafter acquired, used or bought for use and wherever located, together
with all accessories, accesslons, attachrnents, parts and appurtenancer thereto. Notwithstanding the
foregoing, "Equipment" does not include: (a) equipment leased frorn thlrd parties under capitalleases
obtained by the Debtor ln the ordinary course of Debtor's business and disclosed to the Secured party
prlor to the date hereof.

"Fixtures" shall mean all fixtures and all goods that are or are to be attached to real property in
such a manner that their removal would cause damage to the real property and that have therefore
taken on the character of real property.

"General lntanglbles" shall mean all general intangibles and atlpayment intangibles and all
lntangiblepersonal propertyofeverykindandnatureotherthanAccounts. Generallntangiblesinclude,
witlrout limitation, all Contract Rlthts, other rights to receive payments of mone% choses in actlon,
security interests, indemnification clairns, judgrnents, tax refunds and tax refund clalrns, royalty and
product rights, inventions, work in progress, patents, patent applications, trademarks, trademark
applications, trade names, copyrights, copyright applications, permits, licenses, franchises, teasehold
interests in real or personal property, rights to receive rentals of real or personal property or peyments
under letters oi credit, insurance proceeds, know-how, trade secrets, other items of intellectual
property, goodwill (whether or not associated wlth any of the foregoing), computer software and
tuarantee clalms.

"lnstrumentso shall mean alt instruments and all negotiable instruments, Member Debt
lnstruments. certificated securities and any replacements therefor and stock rights retated thereto, and
other writings that evidence rights to the payment of money {whether absolute or contingent) and that
are not thernselves security atreements or leases and are of a type that in the ordinary course of
businecs are transferred by delivery with any necessary endorsement or assignment {including, without
llmitatlon, all checks, draftS, notes. bonds, debentures, goyernrnent securities, certificates of deposit,
letters of credit, preferred and common stocks, options and warrants).

"lnventoqf shall mean all inventory and all goods other than Equlpment and Fixtures.

"Proceeds' shall mean all proceeds, and any and all amounts or items of property received
when any Collateral or proceeds thereof are sold, exchanged, collected or othenr/ise disposed sf, both
cash and nontash, including proceeds of insurance, indemnity, warranty or guarantee paid or papble
on or in connectlon urlth any Collateral,

nReceivables" shall mean all Accounts, Additional Revenues, Chatte, Paper, payment intangibles
and contract Rights and all lnstrurnents representing rights to receive payments.

"UCC" shall rnean the Uniform Commercial Code as in effect in any applicable jurisdiction.
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SCHEDUTE 1

The Collatera! shall include:

Collateral thall mean all of the following assets (whether now owned or existing or hereafter
acgulred or arising) in which the Debtor now has or hereafter acquires any right, title or interest {a) all
ofthe Debtor'sAccounts, Additional Revenues, Chattel Paper, Contract Rights, Deposit Accountt
Documents, Equipment (subject to the limitations set forth heretn), Flxlures,General lntangibles,
Receivables, lnstruments and lnventory (b) all of the Debtor's cash, bank ac(ounts, special coltateral
accounts, uncertificated securities, and insurance policies; (c) all of the Debtor's book and recordg (in
whatever form or medium), customer lists, credit files, computer files, programs, printouts, sour€€
codes, software and other ccmputer materials and records related to any of the foregoing; {d} all
monies and property of the Debtor ia the possession or under the control of the Secured Pafi or any
agent or affiliate thereof; and {e} all Proceeds (including without limitation, all proceeds, insurance
proceeds, unearned premiums, tax refunds, rentl profits and products thereof; provided, however, that
oCollateral" shall not include any restricted pledges, restricted endowments, restricted anvestments qr
other similarly restricted funds (collectively, the "Restricted Accounts"). The Coltateral shalt also have
the following meanings:

"Accounts" shall mean all accounts and all rights of the Debtor now existing and hereafter
acguired in relation to payment for goods sold or leased or for services rendered that are not evidenced
by an lnstrument or Chattel Paper, whether or not earned by performance, together with {0 all security
interests or other security held by or tranted to the Debtor to secure such rights to payment, (li) atl
other rights related thereto (includlng rights of stoppage ln transit) and (iii) all rights ln any of such sold
or leased goods that are returned or repossessed.

"Additional Revenues" shall mean tto the fullest extent the Debtor may grant a security interest
therein): (a) allof the Debtor's receipts frorn unrestricted pledges, unrestricted endowments,
unrestrlcted capital campaign funds, maintenance fees, use tees, dues and other similar amounts.

"€hattel Paper" shall mean all chattel paper and any document or docurnents that evidence
both a monetary obligation and a security Interesl in, or a lease or consignment of, specific goods
(except, however, that when a transaction is evidenced both by a security agreement or a lease and by
an lnstrument or series of lnstruments, the group of documents taken together constltute Chattel
Paper).

"Contract RiBhts" shall mean any rlght to payment under a contract not yet earned by
performance and not evidenced by an tnstrurnent or Chattel paper.

"Deposit Accounts" shall mean all deposit accounts and all moneys, securities, instruments and
other assets therein from time to time.

"Docurnents" shall mean all documents, and all documents of title and goods evidenced thereby
(including wlthout llmltatton, all bills of lading, dock warrants, dock recelpts, warehouse receipts and
orders for the delivery of goods), together with any other document that ln the regular course of
business or financing is treated as adequately evidencing that the pe6on or entlty in possession of lt is
entitled to receive, hold and dispose of such document and the goods it covers.
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"Equipment" shall mean all eguipment, and all equipment (including, without limitation, all
machinery vehicles, trostors, trailers, office equipment, communications systems, computers, furniture,
tools, molds and goods) owned, used or bought for use ln the Debtor's business whether now owned,
used or bought for use or hereafter acgu,red, used or bought for use and wherever located, together
with all acc€ssories, accessions, attachments, parts and appurtenances thereto. Notwithstanding lhe
foregoing, "Equipment" does not include: (af equipment leased from third parties under capital leases
obtained by the Debtor in the ordinary (ourse of Debtor's business and disclosed to the Secured party
prlor to the date hereof.

'rFlxtures'r shall mean all fixtures and all goods that are or are to be attached to real property in
such a manner that their removal would cause damage to the real property and that have thercfore
taken on the characterof real property.

"General lntangibles" shall mean all general intangibles and all payment intaogibles and all
lntangiblepersonalpropertyofeverykindandnatureotherthanAccounts. Generallntangiblesinclude,
without limitation, all Contract Rlghts, other rights to receive payments of money. choses in actlon,
security interests, indemnification clairns, judgments, tax refunds and tax refund clalms, royalty and
product rights, inventions, work in progress, petents, patent applications, trademarks, trademark
applicatlons, trade names, copyrights. copyright applicationl permits, licenses, franchlsss, leasehold
interests in real or personalproperty, rights to recelve rentals of real or personal property or peyments
under letters of credit, insurance proceeds, know-how, trade secrets, other items of intellectual
property, goodwill (whether or not associated with any of the foregoing|, computer software and
tuarantee clalms.

nlnstrumentso shall mean all instruments and atl negotiable instruments, Member Debt
lnstruments, certificated securities and any replacements therefor and stock rights related thereto, and
other writings that evidence rights to the payment of money (whether absolute or contingent) and that
are not themselves security agreements or leases and are of a type that in the ordinary course of
business are transferred by delivery with any necessary endorsement or assignment (including, without
llmitatlon, all checks. drafts, notes, bonds, debentures, goyerflment securities, certificates of deposit,
letters of credit. preferred and cornmon stocks, options and warrants).

"lnventoryo shall mean alt inventory and all goods other than Equipment and Fixtures.

"Proceeds" shall mean all proceeds, and any and atl amounts or items of property received
when any Collateral or proceeds thereof are sold, exchanged, collected or otherwise disposed o[ both
cash and non-cash, including proceeds of insurance, indemnity, warranty or guarantee paid or payabte
on or in connectlon wlth any Collateral,

nReceivables" shatl mean all Accounts, Additional Revenues, Chattel Paper, payment intangibles
and contract Rights and all lnstrurnents representing rights to receive payments.

"UCC" shall mean the Uniform Commercial Code as in effecl in any applicable jurisdiction.
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MIAMIBTACH
City of Miomi Beoch, I700 Convention Center Drive, Miomi Beoch, Florido 33I 39, www.miomibeochfl.gov

COMMISSION MEMORANDUM

Mayor Philip Levine and Members of the City Commission

Raut J. Asuita, citv Attorn$J_ C! \-
Jimmy L. Morales, City Manager

July 8, 2016

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE
CITY OF MIAMI BEACH, FLORIDA, AMENDING THE MIAMI BEACH
HUMAN RTGHTS ORDTNANCE (ORDINANCE NO. 2010-3669), By
AMENDING CHAPTER 62, ENTITLED "HUMAN RELATIONS," BY
AMENDING ARTICLE II, ENTITLED "DISCRIM!NATION,'' BY
AMENDING DIVISIONS 14, ENTITLED "GENERALLY,''
"ADMINISTRATION," "REGULATIONS," AND,,EXGEPTIONS," By
AMENDING SECTIONS 62-31, ENTITLED "DEFINITIONS;" 62-33,
ENTITLED "PURPOSE; DECLARATION OF POLICY;" 62-37,
ENTITLED "DUTIES AND POWERS;" 62-59, ENTITLED
"INFORMATION ON COMPLAINT;" 62-86, ENTITLED
"DISCRIMINATION lN EMPLOYMENT;" 62-87, ENTITLED
"DISCRIMINATION lN PUBLIC ACCOMMODATIONS;" 62-88,
ENTITLED "DISCRIMINATION IN HOUSING;" 62-88.1, ENTITLED
"DISCRIMINATION !N PUBLIC SERVICES;" 62-90, ENTITLED
"MUNICIPAL FACILITIES;" 62-91, ENTITLED "MUNICIPAL FUNDS;"
62-111, ENTITLED "EMPLOYMENT;" AND 62-112, ENTITLED
"HOUSING;" TO AMEND THE PROTECTED CLASSES WITHIN THE
ORDINANCE TO INCLUDE THE FOLLOWING CATEGORIES:
ANCESTRY, HEIGHT, WEIGHT, DOMESTIC PARTNER STATUS,
LABOR ORGANIZATION MEMBERSH!P, FAMILIAL SITUATION, AND
POLITICAL AFFILIATION; AND BY AMENDING SECTIONS THOSE
SAME ADDITIONAL CATEGORIES AND TO PROVIDE THAT THE
HUMAN RIGHTS ORDINANCE SHALL APPLY TO ACTUAL AND
PERCEIVED MEMBERSHIP IN A PROTECTED CLASS; AND
PROVIDING FOR REPEALER, SEVERABILITY, CODIFICATION, AND
AN EFFECTIVE DATE.

SUMMARY OF THE PROPOSED ORDINANCE

The Miami Beach Human Rights Ordinance ("HRO") established the Miami Beach
Human Rights Committee ("Committee"), which as one of its principle duties recommends to the
City Manager and the City Commission legislation that would further the purpose of eliminating
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and preventing discrimination in employment and public accommodations in the City. Based
upon the Committee's recommendations, the list of classification categories delineated in
Section 62-31 of the Code of the City of Miami Beach continues to grow as the Committee
evaluates the strength of the City's HRO protections against those afforded to the citizens of
other localities. At the request of the Committee, Commissioner John Elizabeth Alem6n
sponsors this proposed ordinance, here on first reading.

There are two purposes for the proposed ordinance. First, the Committee recommends
that the Commission add several new classification categories to the
HRO's existing list, thereby curtailing an even broader array of possible discrimination. Second,
the Committee recommends that perceived discrimination receive the same consequence as
actual discrimination under the Code.

ANALYSIS

The HRO, codified in Chapter 62 of the City Code, declares that "there is no greater
danger to the health, morals, safety and welfare of the city and its inhabitants than the existence
of prejudice against one another and antagonistic to each other because of differences of race,
color, national origin, religion, sex, intersexuality, gender identity, sexual orientation, marital and
familial status, age, or disability." Considering that purpose, the HRO prohibits discrimination on
the basis of those delineated categories. Working under the understanding that the existing list
is not comprehensive and is not exhaustive, the Committee suggests the proposed ordinance
add the following categories to the existing prohibition: ancestry, height, weight, domestic
partner status, labor organization membership, familial situation, and political affiliation. lt is
important to note that the Committee did not imagine these new categories. Rather, they were
unearthed as a result of a survey of other cities and political areas.

1. Ancestry: While the HRO already prohibits discrimination on the basis of national
origin, ancestry is a condition as to ancestors, genealogical lineage, birth, and
familial descent-a status different than national origin, which is concerned with
membership of a particular nation of state by origin, birth, naturalization, allegiance,
or othenrrise. This is a common protection afforded in municipalities across the
country.

2. Heiqht and Weiqht: Because people come in all shapes and sizes (in the same way
as they come in all colors, races, national origins, etc.), a prohibition on height and
weight discrimination would work to further an atmosphere of accommodation.
Further, other cities, including San Francisco, have already included height and
weight anti-discrimination provisions.

3. Domestic Partner Status: While the HRO already prohibits discrimination based on
"marital status," and even though marriage between any two consenting adults is
now legal throughout the nation, there remain many who live as domestic partners
who are not covered by the marriage discrimination prohibition.

4. Familial Situation: although the City currently prohibits discrimination on the basis of
"familial status," the City does not yet prohibit similar discrimination on the basis of
"familial situation;" the former is concerned with discrimination because of a person's
role as a caretaker of a minor child/children, while the latter deals with a person's
parentage and how and in what circumstances they were raised.

5. Labor Oroanization Membership: This would prohibit discrimination based on a
person's membership or lack of a membership in a labor organization (sometimes
called a "trade union"). This protection is already afforded under the National Labor
Relations Act, 29 U.S.C. S 158, and the Florida law, Fla. Stat. $ 447.03, but no local
protection or remedy exists in the City Code.
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6. Political affiliation: Political activity, association, and speech are cornerstones of life
in this nation, state, and City, and this category would create a local remedy against
those who would discriminate on the basis of different social and political beliefs
concerning any and all issues before any and all government bodies.

Along with the fresh list of new categories, the Committee recommends incorporating the
phrase "actual or perceived" in the HRO. As the HRO currently stands, protection is only
afforded to discrimination victims who ate, in fact, actually members of the protected
classification categories. lnclusion of the word "perceived" looks to extend the prohibition to
discriminatory actors who commit intentional conduct against others based on their perceptions,
whether their beliefs are true or mistaken, concerning a person's membership in a protected
classification category. Thus, the addition looks to bring the HRO more in line with Title Vll,
creating a more thorough and inclusive set of prohibitions,

ECONOMIC IMPACT

There is no cost to the City of Miami Beach associated with the adoption of this

ordinance.
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ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE CITY OF
MIAM! BEACH, FLORIDA, AMENDING THE MIAMI BEACH HUMAN RIGHTS
oRDINANCE (ORDTNANCE NO. 2010-3669), BY AMENDTNG CHAPTER 62,
ENTITLED "HUMAN RELATIONS," BY AMENDING ARTICLE II, ENTITLED
..DISCR!M!NATION," BY AMENDING DIVISIONS 14, ENTITLED
"GENERALLY," "ADMINISTRATION," "REGULATIONS," AND
.,EXCEPTIONS," BY AMENDING SECTIONS 62.31, ENTITLED
"DEFINITIONS;" 62-33, ENTITLED "PURPOSE; DECLARATION OF
POLICY;" 62-37, ENTITLED "DUTIES AND POWERS;" 62-59, ENTITLED
"INFORMATION ON COMPLAINT;" 62-86, ENTITLED "DISCRIMINATION lN
EMPLOYMENT;" 62-87, ENTITLED "DISCRIMINATION lN PUBLIC
ACCOMMODATIONS;" 62-88, ENTITLED "DISCRIMINATION lN HOUSING;"
62-88.1, ENTITLED "DISCRIMINATION lN PUBLIC SERVIGES;" 62-90,
ENTITLED "MUNICIPAL FACILITIES;" 62-91, ENTITLED "MUNICIPAL
FUNDS;" 62-111, ENTITLED "EMPLOYMENT;" AND 62-112, ENTITLED
"HOUSING;" TO AMEND THE PROTECTED CLASSES WITHIN THE
ORDINANCE TO INGLUDE THE FOLLOWING CATEGORIES: ANCESTRY,
HEIGHT, WEIGHT, DOMESTIC PARTNER STATUS, LABOR ORGANIZATION
MEMBERSHIP, FAMILIAL SITUATION, AND POLITICAL AFFILIATION; AND
BY AMENDING SECTIONS THOSE SAME ADDITIONAL CATEGORIES AND
TO PROVIDE THAT THE HUMAN RIGHTS ORDINANCE SHALL APPLY TO
ACTUAL AND PERCEIVED MEMBERSHIP IN A PROTECTED CLASS; AND
PROVIDING FOR REPEALER, SEVERABILIW, CODIFICATION, AND AN
EFFECTIVE DATE.

WHEREAS, the City of Miami Beach Human Rights Ordinance, codified in Chapter 62 of
the City Code, declares that "there is no greater danger to the health, morals, safety and welfare
of the city and its inhabitants than the existence of prejudice against one another and
antagonistic to each other because of differences of race, color, national origin, religion, sex,
intersexuality, gender identity, sexual orientation, marital and familial status, age, or disability,"
and that "prejudice, intolerance, bigotry and discrimination and disorder occasioned thereby
threaten the rights and proper privileges of its inhabitants and menace the very institutions,
foundations and bedrock of a free, democratic society"; and

WHEREAS, in v;lew of this policy, the City's Human Rights Ordinance prohibits
discrimination in employment, public accommodations, housing, and public services, on the
basis of race, color, national origin, religion, sex, intersexuality, gender identity, sexual
orientation, marital status, age, and disability; and

WHEREAS, the City of Miami Beach is a longstanding municipal leader in ensuring the
civil rights of its diverse and cosmopolitan population; and

WHEREAS, the City of Miami Beach remains a major temporary destination for visitors
of every conceivable individual background and orientation; and

WHEREAS, discrimination continues in many forms; it evolves and is often cloaked by
seemingly innocent policies or practicality concerns; and
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WHEREAS, City of Miami Beach maintains a constant interest in eradicating
discrimination in whatever form it may take; and

WHEREAS, the Miami Beach Human Rights Committee ("Committee") discussed the
types of discrimination currently prohibited by the City's Human Rights Ordinance and found
that discrimination based on ancestry, height, weight, domestic partner status, labor
organization membership, familial situation, and political affiliation should be included as
protected categories; and

WHEREAS, discrimination of the types delineated by the Committee are unjust and can
be personally damaging to the victims of such discrimination, and socially damaging in any
community that abides such behavior; and

WHEREAS, ancestry is a condition as to ancestors, genealogical lineage, birth, and
familial descent-a status different than national origin, which is concerned with membership of
a particular nation of state by origin, bi(h, naturalization, allegiance, or otheruvise; and

WHEREAS, although the City currently prohibits discrimination on the basis of "familial

statu's," the City does not yet prohibit similar discrimination on the basis of "familial situation;"
the former is concerned with discrimination because of a person's role as a caretaker of a minor
child, while the latter deals with a person's parentage and how and in what circumstances they
were raised; and

WHEREAS, political activity, association, and speech are cornerstones of life in this
nation, state, and City; and

WHEREAS, the City does not currently explicitly protect against discrimination on the
basis of ancestry, height, weight, domestic partner status, labor organization membership,
familial situation, and political affiliation, and discrimination on these bases deserves no place in
the City and community; and

WHEREAS, one of the most enduring ideas in social psychology is that the subjective
experience of social life is informed and moderated by the observance of attributions; this
subjective, observational interpretation of attributes, or "perception," informs comprehension;
discrimination is the result of comprehension and intent; thus, even if a person does not actually
possesses an attribute, another's choice to discriminate based on a perception the person does
possess that attribute is as deplorable as if the attribute actually existed; and

WHEREAS, the Human Rights Ordinance currently only affords protection to
discrimination victims who are, in fact, actually members of the protected classification
categories;

WHEREAS, inclusion of the phrase "actual or perceived" looks to extend the prohibition
to discriminatory actors who commit intentional conduct against others based on their
perceptions, whether their beliefs are true or mistaken, concerning a person's membership in a
protected classification category; and

WHEREAS, the Mayor and Commission wish to adopt the Miami Beach Human Rights
Committee's recommendation to prohibit discrimination based upon ancestry, height, weight,

2of12
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domestic partner status, labor organization membership, familial situation, and political
affiliation.

NOW, THEREFORE, BE !T DULY ORDAINED BY THE MAYOR AND CITY COMMISSION OF
THE CITY OF MIAMI BEACH, FLORIDA, AS FOLLOWS:

SECTION 1. ENACTMENT

CODE OF THE CITY OF MIAMI BEACH, FLORIDA

CHAPTER 62. HUMAN RELATIONS

ARTICLE !I. . DISCRIMINATION

DIVISION 1.. GENERALLY

Sec. 62-31- Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a
different meaning:

Administrafor means that person appointed pursuant to subsection 62-56(a).

Age means the chronological age of any individual who is 18 years or older.

Ancesfry means a person's familv or ethnic descent or the oriqin and backoround
surroundinq a person's qenealoqical lineaqe.

Classification category means each category by which discrimination is prohibited as
set forth within section 62-33. These categories are as follows: race, color, national origin,
religion, sex, intersexuality, gender identity, sexual orientation, disability, marital and familial
status, e+age, ancestrv, heiqht. weiqht. domestic partner status. labor orqanization
membership. familial situation. and political affiliation.

Committee means the City of Miami Beach Human Rights Committee.

Discriminatory practice means an intentional act that is unlaMul and prohibited.

Domesfic parfnershlp sfafus means the oresence or absence of a domestic partnership
and includes the state of beinq in a domestic partnership. separated. or not in a domestic
partner relationship. ln this context. the term "separated" includes persons who have
previouslv been a part of a domestic partnership.

3of12

67



Employee means a person employed by or seeking employment from an employer. lt
does not include any person employed by parents, a spouse or child.

Gender identity includes actual or perceived sex, and shall also include a person's
gender identity, self-image, appearance, expression or behavior, whether or not that gender
identity, self image, appearance, expression or behavior is different from that traditionally
associated with the sex assigned to that person at birth.

E ntityi ncl udes "em ployee, " "em ployerj lao " person. "

Familialsfafus means one or more individuals who have not attained the age of 18
years being domiciled with:

(1) A parent or another person having legal custody of such individual or individuals; or
(2) The designee of such parent or other person having custody, with the written

permission of such parent or other person. l

Famlral sifuafion means the state of a person's beinq raised bv. or currentlv livinq with.
a certain number of biolooical parents, or bv a non-bioloqical parent or parents. or without
parents, or bv anv individual or qroup of individuals who is protected bv this chapter.

Family means one or more individuals living as a single housekeeping unit.

Gender identity includes actual or perceived sex, and shall also include a person's
gender identity, self-image, appearance, expression or behavior, whether or not that gender
identity, self image, appearance, expression or behavior is different from that traditionally
associated with the sex assigned to that person at birth.

Helohf means a numerical measurement from base to top of a human person. but
includes an expression of that measurement in relationship to weioht. or an individual's unique
phvsical composition throuqh bodv size. shape, and proportions.

Housing or housing accommodations means any building, structure or portion thereof,
or other facility occupied as, or designed or intended for occupancy as, a residence by one or
more families, and any vacant land which is offered for sale or lease for the construction or
location thereon of any such building, structure, or portion thereof, mobile home, trailer or
other facility. However, nothing in this article shall apply to rooms or units in housing
containing living quarters occupied or intended to be occupied by no more than four families
living independently of each other, if the owner actually maintains and occupies one of such
living quarters as his residence.

lntersexuallfy means the conditio, "r;;; having both male and female gonadal tissue
in one individual or of having the gonads of one sex and external genitalia that is of the other
sex or is ambiguous.
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Labor orqan2aflon membershrb means the presence or absence of a person's status.
either as a member or non-member, reqardino anv oroanization of anv kind. or anv aqencv or
emplovee representation committee or plan. in which emplovees participate and which exists for
the purpose. in whole or in part. of dealinq with emplovers concerninq orievances. labor
disputes. waqes, rates of pav. hours of emplovment. or conditions of work.

Maritalsfafus means the presence or absence of a marital relationship and includes the
state of being married, separated, or unmarried. The term "unmarried" includes persons who
are single, divorced or widowed.

Person means one or more individuals, partnerships, associations, political subdivisions,
labor unions, organizations, cooperatives, mutual companies, joint-stock companies,
unincorporated organizations, trusts, trustees, or receivers, legal representatives, for-profit and
not-for-profit associations and corporations, and business associations of whatever kind
including, without limitation, general partnerships, limited liability partnerships, corporations,
limited liability companies, business trusts, and joint ventures.

Pollfical Affiliafion means ideolooical support of or opposition to, membershio in. or
donation of value to an orqanization or person which is enqaqed in supportinq or opposinq
candidates for public office or influencino or lobbvinq anv incumbent holder of public office on
anv sinole or number of issues which mav be before anv oovernmental branch.

Sexual orientationrneans actual or O"ra",r"d heterosexuality, homosexuality, or
bisexuality.

Weiqhf means a numerical measurement of a human bodv's relative mass or the
quantitv of matter contained bv it, givinq rise to downward force, or an individual's unique
phvsical composition throuqh bodv size, shape. and prooortions, and mav be influenced bv
another person's impression of that individual as fat or thin, reqardless of the numerical
measurement.

Sec. 62-33. - Purpose; declaration of policy.

ln the city, with its cosmopolitan population consisting of people of every race, color,
national origin, religion, sex, intersexuality, gender identity, sexual orientation, marital and
familial status, and age, some of them who are disabled as defined under section 62-31
hereof, there is no greater danger to the health, morals, safety and welfare of the city and its
inhabitants than the existence of prejudice against one another and antagonistic to each other
because of actual or perceived differences of race, color, national origin, religion, sex,
intersexuality, gender identity, sexual orientation, marital and familial status, age, erdisability.
ancestrv, heiqht. weioht. domestic partner status. labor orqanization membership. familial
situation. or political affiliation. The city finds and declares that prejudice, intolerance, bigotry
and discrimination and disorder occasioned thereby threaten the rights and proper privileges
of its inhabitants and menace the very institutions, foundations and bedrock of a free,
democratic society.
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The general purpose of this article and the policy of the city, in keeping with the laws of
the United States of America and the spirit of the state constitution, is to promote through fair,
orderly and lawful procedure the opportunity for each person so desiring to obtain
employment, housing and public accommodations of the person's choice in the city without
regard to actual or perceived differences of race, color, national origin, religion, sex,
intersexuality, gender identity, sexual orientation, marital and familial status, age, ecdisability.
ancestry. heiqht. weight. domestic partner status. labor orqanization membership, familial
situation. or oolitical affiliation, and, to that end, to prohibit discrimination in employment,
housing and public accommodations by any person.

Sec. 62-37. - Duties and powers.

The committee shall have the following advisory duties, functions, powers, and
responsibilities:

(a) To study, advise, and make recommendations to the city manager and city commission
for:
1. Legislation on policies, procedures, and practices which would further the purposes of

this article;
2. Developing human relations plans and policies for the city to consider and making

investigations and studies appropriate to effectuate the purposes of this article;
(b) To inform persons of the rights assured and remedies provided under this article, and to

promote goodwill, and minimize or eliminate actual or perceived discrimination because of
race, color, national origin, religion, sex, intersexuality, sexual orientation, gender identity,
disability, marital and familial status, e+age. ancestrv, heiqht, weiqht, domestic partner
status. labor orqanization membership. familial situation, or political affiliation;

Sec. 62-59. - lnformation on complaint.

(a) A complaint of an unlaMul discriminatory practice must be in writing, either on a form
promulgated by the city administration (and approved by the administrator) or on any
paper suitable for a complaint. The complaint shall be signed by the person making the
complaint (hereinafter, the "complainant"); shall be sworn to or affirmed; and, at a
minimum, shall state the full name and address, of the complainant; the full name and
address of each respondent against whom the complaint is made, and who are alleged to
have committed the unlaMul discriminatory practice; the facts upon which the complaint is
based; the classification cateqorv or cateqories of discrimination uoon which the complaint
is based: and other such information as may be required by the administrator.

Sec. 62-86. - Discrimination in employment.

It is an unlaMul discriminatory practice for an employer to fail to hire or refuse to hire or
to discharge any individual, or otheruvise to discriminate against any individual with respect to
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that individual's compensation, terms, conditions or privileges of employment because of such
individual's actual or perceived classification category.

Sec. 62-87. - Discrimination in public accommodations.

(a) lt is an unlaMul discriminatory practice for any person, being the owner, lessee,
proprietor, manager, superintendent, agent or employee of any place of public
accommodation, resort or amusement because of the actual or perceived classification
category of any person directly or indirectly to refuse, withhold from or deny to such
person any of the accommodations, advantages, facilities or privileges thereof, that are
afforded the other customers, or directly or indirectly to publish, circulate, issue, display,
place, maintain, post or mail any written or printed communication, notice or
advertisement to the effect that any of the accommodations, advantages, facilities and
privileges of any such place shall be refused, withheld from or denied to any person on
account of actual or perceive classification category or that the
patronage of any person actually or oerceived as belonging to any particular
classification category is unwelcome, objectionable or not acceptable, desired or
solicited.

(b) The production of or proof of the display or maintenance of any such written or printed
notice or advertisement purporting to relate to any place of public accommodation shall
be presumptive evidence that such display or maintenance was authorized by the
person maintaining and operating such place of public accommodation.

Sec. 62-88. - Discrimination in housing.

(a) Because of actual or perceived classification category. ln connection with any of the
transactions set forth in this section affecting a housing accommodation, it shall be
unlaMul for any person, owner, financial institution, real estate broker or any
representative of the above to engage in any of the following acts because of the actual
or perceived classification category of a prospective buyer, renter, lessee or any person
associated therewith:
(1) To refuse to sell, purchase, rent, lease, finance, negotiate or withhold any housing

accommodation or to evict a person;

(2) To discriminate against a person in the terms, conditions or privileges of the sale,
purchase, rental or lease of any housing accommodation, or in the furnishing of
facilities or services in connection therewith;

(3) To refuse to receive or transmit a bona fide offer to sell, purchase, rent or lease any
housing accommodation;

(a)To represent to a person that any housing accommodation is not available for
inspection, sale, purchase, rental or lease when in fact it is so available, or to refuse
to permit a person to inspect any housing accommodation;

(5)To refuse to lend money, whether or not secured by mortgage, or otherwise refuse
to make funds available for the purchase, acquisition, construction, alteration,
improvement, repair or maintenance of any housing accommodation or to impose
different terms or conditions of such financing or refuse to provide title or insurance
relating to the ownership or use of any interest in any housing accommodation;

(6) To make, publish, print, circulate, post, mail or cause to be made, published, printed,
circulated, posted or mailed any notice, statement or advertisement, or to announce
a policy, or to sign or to use a form of application for the sale, purchase, rental,
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lease or financing of any housing accommodation, or to make a record of inquiry in
connection with the prospective sale, purchase, rental, lease or financing of any
housing accommodation that indicates any discrimination or any intent to
discriminate;

(7) To discriminate in any financial transaction involving real property because of its
location, i.e., to "red-line";

(8) To offer, solicit, accept or use a listing of any housing accommodation for sale,
purchase, rental or lease with the understanding that a person may be subjected to
discrimination in connection with such sale, purchase, rental, lease, or the furnishing
of facilities or services in connection therewith;

(9) To induce directly or indirectly, or attempt to induce directly or indirectly, the sale,
purchase, rental, lease or the listing for any of the above, of any housing
accommodation by representing that the presence or anticipated presence of a
person actuallv or perceived to be a member of a particular classification category
will or may result in:

a. The lowering of property values in the area;

b. An increase in criminal or antisocial behavior in the area; or
c. A decline in the quality of the schools serving in the area;

(10) To make any representations concerning the listing for sale, purchase, rental or
lease, or the anticipated listing for sale, purchase, rental or lease of any housing
accommodation for the purpose of inducing or attempting to induce any such listing
for any of the above transactions;

(1 1) To engage in or hire to be done, or to conspire with others to commit acts or
activities of any nature, the purpose of which is to coerce, cause panic, incite unrest,
or create or play upon fear with the purpose of either discouraging or inducing or
attempting to induce the sale, purchase, rental, lease or listing of any housing
accommodation on any basis prohibited by this article;

(12)To aid, abet, incite, compel or coerce any person to engage in any of the practices
prohibited by this article, or to obstruct or prevent any person from complying with
the provisions of this article or any order issued hereunder;

(13) To resist, prevent, impede or interfere with the mediator in the lawful performance
of his duties under this article;

(14)To canvass to commit any unlaMul practice prohibited by this article;
(15) To deny or withhold any housing accommodation from a person on any basis

prohibited by this article; or
(16) To deny any qualified person access to or membership in or participation in any

multiple-listing service, real estate brokers' organization, or other service,
organization or facility relating to the business of selling or renting dwellings, or to
discriminate against such person in the terms or conditions of such access,
membership or participation on any basis prohibited by this article.

Sec. 62-88.1. - Discrimination in public services.

No individual shall, by reason of actual or perceived race, color, national origin, religion,
sex, intersexuality, sexual orientation, gender identity, marital and familial status, eFager
ancestrv. heiqht. weiqht. domestic partner status. labor oroanization membership. familial
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situation. or political affiliation, nor any qualified individual with a disability shall, by reason of
disability, be excluded from participation in or be denied the benefits of the public services of
the city, or be subjected to discrimination by the city.

Sec. 62-90. - Use of municipal facilities.

The use of municipal facilities in the city shall be regulated pursuant to the provisions of
this section. The purpose and intent of this section is to establish legislative and administrative
policies for the nondiscriminatory use of municipal facilities, which shall be defined as any and
all city-owned and operated facilities including buildings, parks, fields, and any other facility
now or in the future owned, controlled, leased, or operated by the city. All organizations,
clubs, and individuals wishing to obtain any fee waiver to use municipal facilities shall confirm
in writing as follows:

I [name of organization, club, or person] the [title] of [name of organization or club], certify
that l/my organization or club does not discriminate in its membership or policies based
on actual or perceived race, color, national origin, religion, sex, intersexuality, sexual
orientation, gender identity, familial and marital status, age. ancestrv, heiqht. weiqht.
domestic partner status. labor oroanization membership. familial situation, political
affiliation. or disability.

Sec. 62-9f. - Municipal funds.

Municipal funding of organizations or clubs shall be regulated pursuant to this section.
The purpose and intent of this section is to establish legislative and administrative polices for
the award of municipal funds to organizations or clubs that do not discriminate in their
membership or policies. All organizations or clubs wishing to obtain municipal funding shall
confirm in writing as follows:

I [name of organization or club] the [title] of [name of organization or club], certify that my
organization/club does not discriminate in its membership or policies based on actual or
perceived race, color, national origin, religion, sex, intersexuality, sexual orientation,
gender identity, familial and marital status, age. ancestry. heiqht. weiqht, domestic partner
status. labor oroanization membershio. familial situation. oolitical affiliation, or disability.

Sec. 62-1 1 1. - Employment.

(a) Notwithstanding any other provision of this article:
(1)lt is not an unlaMul discriminatory practice for an employer to hire and employ

employees on the basis of that individual's actual or perceived classification
category in those certain instances where such actual or perceived classification
category is a bona fide occupational qualification reasonably necessary to the
normal operation of that particular business or enterprise; and

(2)lt is not an unlaMul discriminatory practice for a school, college, university or other
educational institution or institution of learning to hire and employ employees of a
particular religion if such school, college, university or other educational institution or
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institution of learning is, in whole or in substantial part, owned, supported, controlled
or managed by a particular religion or by a particular religious corporation,
association or society or if the curriculum of such school, college, university or other
educational institution or institution of learning is directed toward the propagation of
a particular religion. However, this exception will not apply if such institution restricts
membership in its organization on the basis of race, color or national origin.

(b) Notwithstanding any other provision of this article:
(1)lt is not an unlawful discriminatory practice for any employer to apply different

standards of compensation, or different terms, conditions or privileges of
employment pursuant to a bona fide seniority or merit system, or a system which
measures earnings by quantity or quality of production or to employees who work in
different locations, provided that such differences are not the result of an intention to
discriminate because of one's actual or perceived classification category;

(2) lt is not an unlawful discriminatory practice for an employer to give and to act upon
the results of any professionally developed ability test, provided that such test, its
administration or action upon the results, is not designed, intended or used to
discriminate because of one's actual or perceived classification category.

(c) Nothing contained in this article shall be interpreted to require any employer to grant
preferential treatment to any individual or to any group because of the actual or
perceived classification category of such individual or group, on account of an
imbalance that may exist with respect to the total number or percentage of persons of
any actual or perceived classification category employed by any employer in
comparison with the total number of percentage of persons of such actual or perceived
classification category in any community, state, section or any other area, or in the
available work force in any community, state, section or other area.

(d) This article shall not apply to a religious corporation or association, educational
institution or society with respect to the employment of individuals of a particular religion
to perform work connected with the carrying on by such corporation, association,
educational institution or society of its activities.

(e) Notwithstanding any other provisions of this article, it is not an unlaMul discriminatory
practice for an employer to consider an individual's religion when making a decision
concerning that individual if the employer demonstrates that the reason for considering
that individual's religion is that he is unable to reasonably accommodate an employee's
or prospective employee's religious observance or practice without undue hardship on
the conduct of the employer's business.

Sec. 62-112. - Housing.

(a) Nothing in this article shall prohibit a religious organization, association, society or any
nonprofit charitable or educational institution or organization operated, supervised or
controlled by or in conjunction with a religious organization, association or society from
limiting or from advertising the sale, rental or occupancy of housing it owns or operates
for other than a commercial purpose to persons of the same religion or from giving
preference to such persons. However, this exception shall not apply if such religious
organization, association, society or any nonprofit, charitable or educational institution
or organization operated, supervised or controlled by or in conjunction with a religious
organization restricts membership in its organization on the basis of actual or perceived
race, color or national origin; nor shall anything in this article prohibit a private club not
in fact opened to the public, which as an incident to its preliminary purpose provides
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lodgings it owns or operates for other than a commercial purpose, from limiting the
rental or occupancy of such lodgings to its members or from giving preference to its
members.

(b) No provision in this article regarding familial status shall apply to housing for older
persons.

(1) As used in this subsection, "housing for older persons" means housing:

a. Provided under any local, state or federal program that the administrator
determines is specifically designed and operated to assist elderly persons as
defined in the local, state or federal program;

b. lntended for and solely occupied by persons 62 years of age or older; or
c. lntended for and occupied by at least one person 55 years of age or older per

unit. ln determining whether housing qualifies as housing for older persons under
this subsection, the administrator shall develop regulations that require at least
the following factors:
1. The existence of significant facilities and services specifically designed to

meet the physical or social needs of older persons or, if the provision of such
facilities and services is not practicable, that such housing is necessary to
provide important housing opportunities for older persons;

2. That at least 80 percent of the housing is occupied by at least one person 55
years of age or older per unit; and

3. The publication of and adherence to policies and procedures which
demonstrate an intent by the owner or manager to provide housing for
persons 55 years of age or older.

(2) Housing shall not fail to be considered housing for older persons if:

a. A person who resides in such housing on or after the effective date of the
ordinance from which this article is derived does not meet the age requirements
of this subsection, provided that any new occupant meets such age requirements;
or

b. One or more units are unoccupied, provided that any unoccupied units are
reserved for occupancy by persons who meet the age requirements of this
subsection.

(c) Nothing contained in this article shall preclude the seller, developer, condominium
association, lessor, property owner, or that person's authorized agent from setting forth
reasonable rules, regulations, terms and conditions pertaining to the sale, lease or
disposal of that person's property provided such rules, regulations, terms and conditions
are not based on actual or perceived race, color, religion, sex, intersexuality, sexual
orientation, gender identity, national origin, age, disability, familial status,-er marital
status, ancestry. heiqht. weiqht. domestic partner status, labor orqanization membershio.
familial situation, or political affiliation, and provided there is no conflict with the
affirmative provisions set forth in this article. Furthermore, nothing in this article shall
preclude reasonable rules, regulations, or terms and conditions pertaining to the safe
and prudent use by minors of facilities and amenities provided in conjunction with real
property.

SECTION 2. REPEALER.
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SECTION 3. SEVERABILITY.

lf any section, sentence, or phrase of this ordinance is held to be invalid or
unconstitutional by any court of competent jurisdiction, then said holding shall in no way affect
the validity of the remaining portions of this Chapter, Article, or Division of the Miami Beach City
Code.

SECTION 4. CODIFICATION.

It is the intention of the Mayor and City Commission of the City of Miami Beach, and it is
hereby ordained that the provisions of this Ordinance shall be removed from the Code of the
City of Miami Beach, Florida. lf applicable, the sections of this Ordinance may be renumbered
to accomplish such intention, and the word "ordinance" may be changed to "section," "article," or
other appropriated word.

SECTION 5. EFFECTIVE DATE.

This Ordinance shall take effect the

PASSED and ADOPTED this

ATTEST:

day of ,2016

day of 2016.

Philip Levine, Mayor

Rafael E. Granado, City Clerk

(Sponsored by Commissioner John Elizabeth Aleman)

Underline denotes additions.

S+ike+nreugh d e notes de letio ns.

APPROVED AS TO
FORM & LANGUAGE
& FOR D(ECUTION

12 of 12
-G[RttomeY Date
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Condensed Title:
A Resolution Of The Mayor And City Commission Of The City Of Miami Beach, Florida, Authorizing A
Change Order To The Purchase Order lssued To David Mancini And Sons, lnc. (DMSI), Under The 63rd
Street Water Main Replacement Project Awarded Under The NJPA Agreement With Gordian Group,
Pursuant To Contract Fl-Mdsau06-052014-Dms, ln The Amount Of $101 ,287.58, ln Order To Provide
Expanded Traffic Control Services For Traffic Flow ln The Area During The Execution Of The Work, Of
Which $40,107.58 Shall Be Payable From The Project Contingency, And The Balance Of $61,180.00 Shall
Be Pavable From Account424-2759-069357 Entitled "63rd Street 16" Water Main."

COMMISSION ITEM SUMMARY

Advisorv Board Recommendation:

Financial lnformation:
Amount Account

,l $61 ,180 424-2759-069357 subiect to 7"' Caoital Budoet Amendment
2

3
4

OBPI Total $61.180
Financial lmoact Summarv:

Build and maintain priority infrastructure with full accountability. Streamline the delivery of services

Data (Surveys, Environmenta! Scan, etc): N/A

Item Summary/Recommendation :

The purpose of this project is to replace an existing water main on 63'' Street, from La Gorce Drive to lndian
Creek Drive. The existing 16-inch water main has reached its life expectancy of 70 plus years and also has
had a history of leaks. The construction project incorporated directional drilling to install the main under the
lndian Creek channel, in the vicinity of the draw bridge. lt requires an excavation in the median between
Collins Avenue and lndian Creek Drive and on Allison lsland. The remainder of the work will be open cut
with a portion of the water main being suspended from the stationary bridge.

The water main lmprovements include installing approximately 1 ,100 linear feet of 20-inch pipe, 210 linear
feet of 12-inch, 280 linear feet of 8-inch, 200 linear feet of 6-inch of ductile iron pipe and fittings, relocation
and replacement of one fire hydrant; traffic control and all ancillary and miscellaneous work.

During the construction process and due to the fact that this corridor is one of the main roads that provides
access on the north side of the City, the need of additional traffic control has been identified by the Police
Department. The Project originally included a standard maintenance of traffic plan and included the use of
police control albeit at a reduced intensity. The Public Works Department agreed with the need of additional
off duty police and requested DMSI to provide the service as part of the contract.

Based on the construction schedule DMSI has submitted a cost proposal for the services for the duration of
the project in the amount of $101 ,287.58. Public Works staff has reviewed the cost proposal and considers it
reasonable for the services that are being included.

The contingency amount under this contract is $40,108 that will partially cover the enhanced
service level. Public Works is asking to fund the difference in the amount of $61 ,180.

THE ADMINISTRATION RECOMMENDS APPROVING THE RESOLUTION AUTHORIZING THE
FUNDTNG OF THE OFF DUTY POLICE SERVICES IN THE AMOUNT OF $61,180 FORTHE REMAINING
OF THE CONSTRUCTION OF THE 63RD STREET WATER MAIN REPLACEMENT PROJECT.

'ASr|JDA';01SULi$rUBLlC WORKS\63 ST WM fteplaccmont OIf iluty pol:co - $*rntnary ducx

AGENDA ITEM

DAT€

R'I K# HAIAfiAIBTACH 1-tytb
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g MIAMIBEACH
€ity of Miomi Beoch, I200 Convention Cenler Drive, Miomi Beoch, Florido 33139, www.miomibeochfl.gov

COMM!SSI MEMORANDUM

TO: Mayor Philip Levine and Members of

FROM: Jimmy L. Morales, City Manager

DATE: July 13,2016

SUBJECT: A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY OF
MIAMI BEACH, FLORIDA, AUTHORIZING A CHANGE ORDER TO THE
PURCHASE ORDER ISSUED TO DAVTD MANCTNI AND SONS, !NC. (DMSI),
UNDER THE 63Td STREET WATER MAIN REPLACEMENT PROJECT AWARDED
UNDER THE NJPA AGREEMENT WITH GORDIAN GROUP, PURSUANT TO
CONTRACT FL.MDSAUO6.O52O14.DMS, IN THE AMOUNT OF $101,287.58, IN
ORDER TO PROVIDE EXPANDED TRAFFIC CONTROL SERVICES FOR TRAFFIC
FLOW IN THE AREA DURING THE EXECUTION OF THE WORK, OF WHICH
$40,107.58 SHALL BE PAYABLE FROM THE PROJECT CONTINGENCY, AND
THE BALANCE OF $61,180.00 SHALL BE PAYABLE FROM AGCOUNT 424-2759.
069357 ENTITLED "63RD STREET 16" WATER MAIN.''

ADMINISTRATION RECOMMENDATION

The Administration recommends approving the Resolution.

FUNDING

$ 61,180 424-2759-069357 - 63'd Street 16" Water Main

$ 61,180 TOTAL

BACKGROUND

The purpose of this project is to replace an existing water main on 63'd Street, from La Gorce
Drive to lndian Creek Drive. The existing 16-inch water main has reached its life expectancy of
70 plus years and also has had a history of leaks. The construction project incorporated
directional drilling to install the main under the lndian Creek channel, in the vicinity of the draw
bridge. lt requires an excavation in the median between Collins Avenue and lndian Creek Drive
and on Allison lsland. The remainder of the work will be open cut with a portion of the water
main being suspended from the stationary bridge.

The water main lmprovements include installing approximately 1,100 linear feet of 20-inch pipe,

210 linear feet of 12-inch, 280 linear feet of 8-inch, 200 linear feet of 6-inch of ductile iron pipe
and fittings, relocation and replacement of one fire hydrant; traffic control and all ancillary and
miscellaneous work.
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Commission Memorandum -63d Sfreef Water Main Replacement Off-Duty Potice
July 13,2016
Page 2 of 2

ANALYSIS

On June 10, 2105, the City Commission authorized entering into a National Joint Owners
Alliance (NJPA) cooperative contract with the Gordian Group for construction services to
replace the 63'd Street Water main. The Gordian Group, as contract administrator, delegated
all work under a price quantity contract to David Mancini & Sons, lnc. (DMSI), who has been
performing the work.

During the construction process and due to the fact that this corridor is one of the main roads
that provides access on the north side of the City, the need of additional traffic control has been
identified by the Police Department. The Project originally included a standard maintenance of
traffic plan and included the use of police control albeit at a reduced intensity. The Public Works
Department agreed with the need of additional off duty police and requested DMSI to provide
the service as part of the contract.

Based on the construction schedule DMSI has submitted a cost proposal for the services for the
duration of the project in the amount of $101 ,287.58. PublicWorks staff has reviewed the cost
proposal and considers it reasonable for the services that are being included.

The contingency amount under this contract is $40,108 that will partially cover the enhanced
service level. Public Works is asking to fund the difference in the amount of $61 ,180,

CONCLUSION

The Administration recommends approving the Resolution authorizing the funding of the off duty
police services in the amount of $61 ,180 for the 63'd Street Water Main Replacement Project.

rLMI#UWAM^/vRB/JMR

I:uAG[:Nl]A\?016\July\lrUH1...iC WOitKS\$3 ST WM Replac*ment 0{f Duiy Po}ice - NJf}A M*mc.docx

79



sISS*
Work Order Signature Document

I I New Work Order

Work Order Number.: 030803.01

Fl r,rroairv an Existins work order

Work Order Date: 0612912016

Contact:

Phone:

NJPA EZTQC Contract No.: FL-MDCAU06-052014-DMS

Work Order Title: CMB - PWwater main installation Supplemental - Off du$ Officer

Owner Name: CitY of Miami Beach Contractor Name: David Mancini & Sons, lnc

Bruce Mowry Contact: David Mancini

305-673-7080 Phone: 954 605 3982

Work to be Performed
Work to be performed as per the Final Detailed Scope of Work Attached and as per the terms and conditions of NJPA

EZIQC Contract No FL-MDCAU06-052014-DMS.

Brief Work Order Descriotion:

The proposed improvement consists of the replacement of a water main from 63rd and Lagorce to lndian Creek Drive.

Off Dutv Officer required by the City if Miami Beach.

Time of Performance Estimated Start Date:

Estimated Completetion Date:

Liquidated Damages Will apply: tr wi1 not apotv. E
Work Order Firm Fixed Price: $101,287.58

Owner Purchase Order Number:

Approvals

Owner Date Contractor Date

Work Order Signature Document Page 1 of 1

6t29t2016
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Contractor's Price Proposal - Detail

Date: June 29,2016

Re: leC Master Contract #: FL-MDCAU06-052014-DMS

Work Order #: 030803.01

Owner PO #:

Title: CMB - PW water main installation Supplemental - Off duty Officer

Contractor: David Mancini & Sons, lnc.

ProPosal Value: $101,287 58

Sect. ltem Mod. UOM Description Line Total

Labor Equip. Material (Excludes)

Section - 0{
1 01 22 16 000002 EA Reimbursable FeesReimbursable fees will be paid to the contraclor for the

actual cost, without mark-up, for which a receipt or bill is received. The

Adjustment Factor applied to Reimbursable Fees will be 1.0750. The labor

cost involved in obtaining all permits is in the Ad,ustment Factor. The base

cost of the Reimbursable Fee is $1.00. The quantity used will adjust the base

cost to the aciual Reimbursable Fee (e.9. quantity of 1 25 = $1 25.00

Reimbursable Fee). lf there are multiple Reimbursable Fees, each one shall be

listed separately with a comment in the "note" block to idenUry the
Reimbursable Fees (e.9. sidewalk closure, road cut, various permits,

extended warrantee, expedited shipping costs, etc.). A copy of each receipt

shall be included with the Proposal.

Quantity Unit Price Factor Total
lnstallation 94.221.00 x 1.OO x 1.0750 = 101,287 58

Reimbursement for Off Duty Police Officers as per CMB requirement; '1653 HRS @ $57lHR ($So/Police

$1 01,287.58

Omcer Rate, $10/Administrative fee and $2iCoordination

Subtotal for Section - 01 $r0r,287.58

ProposalTotal $101'287.58

This total represents the correct total for the proposal. Any discrepancy between line totals,

sub-totals and the proposal total is due to rounding.

Page 1 of 1

6t29t2016
Contracto/s Price Proposal - Detail
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY OF
MIAMI BEACH, FLORIDA, AUTHORIZING A CHANGE ORDER TO THE
PURCHASE ORDER ISSUED TO DAVID MANCINI AND SONS, lNC. (DMSI),
UNDER THE 63'd STREET WATER MAIN REPLACEMENT PROJECT
AWARDED UNDER THE NJPA AGREEMENT WITH GORDIAN GROUP,
PURSUANT TO CONTRACT FL.MDSAUO6.O52O14.DMS, IN THE AMOUNT
OF $101 ,287.58, IN ORDER TO PROVIDE EXPANDED TRAFFIG GONTROL
SERVICES FOR TRAFFIC FLOW IN THE AREA DURING THE EXECUTION
OF THE WORK, OF WHICH $40,107.58 SHALL BE PAYABLE FROM THE
PROJECT CONTINGENCY, AND THE BALANCE OF $61,180.00 SHALL BE
PAYABLE FROM ACCOUNT 424-2759.069357 ENTITLED "63RD STREET 16"
WATER MAIN."

WHEREAS, on June 10,2105, the City Commission authorized entering into a National
Joint Owners Alliance (NJPA) cooperative contract with the Gordian Group for construction
services to replace the 63'd Street Water main; and

WHEREAS, June 25,2015, the Gordian Group, as contract administrator, delegated all
work under a price quantity contract to David Mancini & Sons, lnc. (DMSI), who has been
performing all services; and

WHEREAS, the water main improvements along 63'd Street is one of the main roads
providing access in the north side of the City; and

WHEREAS, during the execution of the project the need for additional traffic control was
identified by the Police Department; and

WHEREAS, the Public Works Department agreed with the need of additional otf duty
police and requested DMSI to include this service as a change order to the underlying purchase
order; and

WHEREAS, DMSI has submitted a cost proposal for the services for the duration of the
project in the amount of $101 ,287 .58, a copy of which is attached hereto as Exhibit 1 ; and

WHEREAS, after evaluation, the Public Works Director has determined that the pricing
for the police services requested is consistent with the terms and conditions of the underlying
NJPA contract and the terms of the purchase order; and

WHEREAS, the Public Works Director has determined that the cost estimate is a
necessary change order to the DMSI purchase order, so as to provide expanded traffic control
services for traffic flow in the area during the execution of the work, of which $40,107.58 shall
be payable from the project contingency fund authorized by the City Commission under the
Gordian Group contract, and the balance of $61 ,180.00 shall be payable from ; and

WHEREAS, Public Works staff has reviewed and considered the cost proposal
reasonable; and

WHEREAS the contingencies under this contract in the amount of $40,108 have partially
covered this service and Public Works is asking to fund the difference in the amount of $6'1 ,180.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND CITY
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COMMISSION OF THE GITY OF MIAMI BEACH, FLORIDA, that the Mayor and City
Commission hereby authorize a Change Order to the Purchase Order issued to David Mancini
And Sons, lnc. (DMSI), under the 63rd street water main replacement project awarded under
the NJPA Agreement with Gordian Group, pursuant to contract FL-MDSAU06-052014-DMS, in
the amount of $1 01,287.58, in order to provide expanded traffic control services for traffic flow in
the area during the execution of the work, of which $40,107.58 shall be payable from the project
contingency, and the balance of $61,180.00 shall be payable from Account424-2759-069357
entitled "63rd Street 16" Water Main."

PASSED AND ADOPTED this 

- 

day of July 2016.

ATTEST:

Rafael E. Granado, City Clerk Philip Levine, Mayor

T:\AGENDA\2016\July\PUBLIC WORKS\63 ST WM Replacement Off Duty Police - NJPA - Reso.docx

& FOR EXECUNON
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COMMISSION ITEM SUMMARY

At the May 11,2016 Commission Meeting a referral was made to the Finance and Citywide Projects
Committee to consider televising City Special Master hearings. The Finance and Citywide Projects Committee
held a discussion to consider televising the City's Special Master hearings at its meeting on June 17,2016.

Televising all hearings would amount to over 300 hours of video and could require additional resources. The
Committee recommended that the Special Master hearings involving short-term rental violations of Section
142-109, 142-905 and 142-1111 of the City of Miami Beach Code of Laws and Ordinances be televised on
MBTV as a pilot program for ninety days.

The estimated hourly cost to televise on MBTV is $31 .25. Since the number and the length of time of Special
Master hearings vary, it is difficult to estimate costs at this time. After the ninety day pilot program, staff can
calculate the costs based on actual meetings.

RECOMMENDATION
The Administration recommends adootinq the resolution.

R1 XAGENDA ITEM
DATE

Condensed Title:
A Resolution Accepting The Recommendation Of The Finance And Citywide Projects Committee, And
Approving A Ninety (90) Day Pilot Program For The Televising Of Special Master Hearings For Short-Term
Rentals, And Authorizing The City Manager To Direct The Communications Department To Televise The
Special Master Hearings Pertaining Solely To Short-Term Rental Violations Cited Pursuant To Sections 142-
109, 142-905 And 142-1111 Ot The Miami Beach Code Of Laws And Ordinances For The Duration Of The
Pilot Of Nin

Strengthen lnternal Controls To Achieve More Accountability
Enhance ExternalAnd lnternal Communication From And Within The City
Ensure Compliance With Code Within Reasonable Time Frame Emphasizing The Code For Commercial

The Mayor and City Commission referred this matter to the Finance and Cibyrrvide Projects (FWCP) Committee
at its May 11 ,2016 meeting and the FCWP passed a motion on June 17 ,2016 to recommend that the Special
Masterhearings involving short-term rentalviolationsof Sectionsl42-109,142-905and142-1111 of theCityof
Miami Beach Code of Laws and Ordinances be televised on MBTV as a pilot program for ninety days.

Financia! lnformation :

Source of
Funds:

Amount Account
1 nla

2

3

OBPI Total

Financial lmpact Summary: The pilot program will be funded from existing resources. The estimated
hourly cost to televise on MBTV is $31.25. Since the number and the length of time of Special Master
hearings vary, the actual costs of this pilot program will be used as a basis to determine the fiscal impact
should this proqram be extended into FY 2017.

Hernan D. Cardeno, Code Compliance
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AAIAMIBEACH
City of Miomi Beoch, 

,1700 
Convention Center Drive, Miomi Beoch, Florido 33,1 39, www.miomibeochfl.gov

COMMISSI N MEMORANDUM

Mayor Philip Levine and Members the City

FRoM: Jimmy L. Morales, City Manager

DATE: July 13, 2016

SUBJECT: A RESOLUTION ACCEPTING Tl{E RECOMMENDATION OF THE FINANCE AND
GTTYWTDE PROJEGTS COMMTTTEE (FGWP), AND AppROVtNG A NINETY (90) DAy
PILOT PROGRAM FOR THE TELEVISING OF SPECIAL MASTER HEARINGS FOR
SHORT-TERM RENTALS; AND AUTHORIZING THE CITY MANAGER TO DIRECT THE
COMMUNICATIONS DEPARTMENT TO TELEVISE THE SPECIAL MASTER HEARINGS
PERTAINING SOLELY TO SHORT.TERM RENTAL VIOLATIONS CITED PURSUANT
TO SECTIONS 142.109, 142-905 AND 142.1111 OF THE MIAMI BEACH CODE OF
LAWS AND ORDINANCES FOR THE DURATION OF THE PILOT PROGRAM OF
NINETY DAYS.

ADMINISTRATION RECOMMENDATION

The Administration recommends adopting the Resolution.

BACKGROUND

At the May 1 1,2016 Commission Meeting a referral was made to the Finance and Citywide Projects
Committee to consider televising City Special Master hearings.

At its meeting on June 17, 2016 the Finance and Citywide Projects Committee held a discussion to
consider televising the City's Special Master hearings.

Televising all hearings would amount to over 300 hours of video and could require additional
resources. The Committee recommended that the Special Master hearings involving short-term
rental violations of Section 142-109, 142-905 and 142-1111 of the City of Miami Beach Code of
Laws and Ordinances be televised on MBTV as a pilot program for ninety days.

The estimated hourly cost to televise on MBTV is $31.25. Since the number and the length of time
of Special Master hearings vary, it is difficult to estimate costs at this time. After the ninety day pilot
program, staff can calculate the costs based on actual meetings.

CONCLUSION

The Administration recommends that the Mayor and City Commission adopt the Resolution.

JLM/SMT/HDC/RSA/SKS
T:\AGENDA\2016Uuly\Code\Commission Memo Televising STR Special Master.doc
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY
OF MIAMI BEACH, FLORIDA, ACCEPTING THE RECOMMENDATION OF
THE FTNANCE AND C|TYWIDE PROJECTS COMMITTEE (FCWP), AND
AppRovtNG A NTNETY (90) DAY PILOT PROGRAM FOR THE
TELEVISING OF SPECIAL MASTER HEARINGS FOR SHORT.TERM
RENTALS; AND AUTHORIZING THE CITY MANAGER TO DIRECT THE
COMMUNICATIONS DEPARTMENT TO TELEVISE THE SPECIAL
MASTER HEARINGS PERTAINING SOLELYTO SHORT.TERM RENTAL
VIOLATIONS CITED PURSUANT TO SECTIONS 142.109,142-905 AND
142.1111 OF THE MIAMI BEACH CODE OF LAWS AND ORDINANCES
FOR THE DURATION OF THE PILOT PROGRAM.

WHEREAS, the Mayor and City Commission, at their May 1 1,2016 Commission meeting,
referred to the Finance and Citywide Projects Committee an agenda item that would encapsulate
the televising of the City's Special Master Hearings; and

WHEREAS, the Finance and Citywide Projects Committee held its meeting on June 17,
2016, and discussed the televising of the City's Special Master Hearings, in conjunction with those
potential issues that could emerge from the televising of these type of hearings; and

WHEREAS, the Finance and Citywide Projects Committee recommendation was limited to
televising those Special Master Hearings that involve violations of Sections 142-109,142-905 and
142-1111 of the City Code (short-term rental cases) pursuant to a Pilot Program for a period of
ninety (90) days; and

WHEREAS, the City Administration recommends that the Mayor and City Commission
accept the recommendation of the Finance and Citywide Projects Committee, and authorize the City
Manager to direct the Communications Department to implement the Pilot Program, which will
televise those Special Master Hearings involving short-term rental violations cited pursuant to
Sections 142-109, 142-9OS and 142-1111 of the City Code for the duration of the Pilot Program.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND THE CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, that the Mayor and City Commission
hereby accepts the recommendation of the Finance and Citywide Projects Committee (FCWP), and
approves a ninety (90) day Pilot Program for the televising of Special Master Hearings for short-term
rentals; and authorizes the City Manager to direct the Communications Department to televise the
Special Master Hearings pertaining solely to short-term rentalviolations cited pursuant to sections
142-109, 142-905 and 142-11 1 1 of the Miami Beach Code of Laws and Ordinances for the duration
of the Pilot Program of ninety days.

PASSED AND ADOPTED this

ATTEST:

day of

Rafael Granado, City Clerk
APPROVEDASTO

FORM & 1ANGUAGE
IFOR E)(ECUTIOTI

T:!AGENDA\201 6Uuly\Code\Televising STR SM Pilot Reso.doc

Philip Levine, Mayor

r$;l'"
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